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52) ICO, “When is consent inappropriate?”, <https:/ico.org.uk/for-organisations/guide-to-data-protection/
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Abstract

An Analysis on the Consent System of the GDPR in
European Union and Its Implications for our Data
Protection Laws

Kim, Song-Ok*

Data Protection Act in Korea was designed in accordance with the principle of prior
consent(Opt-in), which requires consent of the data subject prior to data processing. In
addition, the Act prescribes two things in a manner of consent, one is the consent
method, which prohibits comprehensive consent on the processing of personal
information and requires each to be consented to separately, and the other is the consent
method, which allows the collection of only the minimum information required for
processing purposes and provides an option of consent except for the minimum
information. Such a strong system of consent has not adequately protected the data
subject and has been a barrier to the development of related industries, such as big data
industries, while formalizing consent.

General Data Protection Regulation(GDPR); in European Union offers a number of
implications for improving our consent system. First of all, by defining the consent of
the data subject as one of the six legal requirements for the processing of personal data,
data processing is possible without the consent of the data subject. In particular, data
can be processed for the ‘legitimate interests’ of the data controller or third party
receiving the data. Second, the GDPR requires consent for each processing purpose. If
the purpose of the process is changed or added, new consent is required, but there are
no other restrictions. It is possible to present a simple and clear consent form, because
there is no need to separate consent for a purpose like us. Third, while data is processed
for the legitimate interest of the data controller, the data controller can no longer

process the data if the data subject exercises the right to object(Article 21). There is

* Researcher, CAU Institute of Legal Research
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virtually no place for such an opt-out method under our legislation, which excludes the
possibility of processing data for the legitimate interests of data controller. However,
the introduction of the right to object should be considered also if other legal
requirements for data processing are prescribed in addition to the consent of data
subject. Fourth, in the GDPR, public authorities cannot, in principle, process data based
on the consent of the data subject, but only in exceptional cases. This is because, among
the four requirements for the consent to be valid, it is not considered to meet the first
requirements of ‘freely given’. In our case, public authorities also mainly use the
consent system, which cannot be harmonized with the rule of law. With the revision
of the law, the practice should also be improved. Fifth, the GDPR specifies four
requirements for valid consent and when explicit consent is required. There are no such
provisions in our legislation, which can be problematic because consents made in
circumstances that are disadvantageous to the data subject are either valid consent and
consent is given to sensitive and non-sensitive data in the same way. Finally, like
Europe Union, it is necessary to enrich the contents of the guidelines to help the data
controller to understand the Act.

Furthermore, the revision of the consent system should be accompanied by the
enhancement of the right to the protection of personal data. The ultimate goal is to
prevent and reduce the risk of infringing on the substantive rights that may arise from
the processing of personal data, by giving the data subject substantial and effective

control rights.
Key words: General Data Protection Regulation(GDPR), Personal Information Protection

Act, Consent of the data subject, Consent before the data precessing(Opt-in),
Right to object(Opt-out), Right to the protection of personal data
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