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27) &2 9F, 50-519.

28) & 93, s1.

20) ZAQ] oA A|2019-28435.(2019. 12. 11), 74.
30) 22 9F, 714
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(1) 20104 O™ =47|Ho| Ha| HE Al

2010 o]l =3Y7|Pe] W7t AEH ARE Al oAHA ¥ FokE 4
d], 34 S &2 Union Pacific Co./Southern Pacific Transportation Co. 7]
3} AFA, Heinz/Beech Nut 7|9Z43F AR, Arch Coal/Triton 7]9A% AFA
59 5 4 ok

™M#], Union Pacific Co./Southern Pacific Transportation Co. 7|Z2% AR
oA ml= MEAHANA Bgsh= 370 F8 HEARIAE F 27] 3 7I9Ee] =
A7E ==, =AY 719 ATel gt SelEtke TR S-SR
(Surface Transportation Board)~= 7ZAAE=Q] ARHFES] dHitfolAo| = B8}
¢ A4S UiEdh & QEHTRe WY TIddde s sto] HEA W

= I B 7{_5_
Fa AmARIAL] G2k 3ol AR gastel Bol FAHTR BN

m 2 32
o mﬁ rlr

33) Lang, The Maverick Theory: Creating Turbulence For Mergers, 59 St. Louis U.L.J. 257, 270
(2014).
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34) Union Pacific Co. et al., Control and Merger—Southern Pacific Rail Co. et al,, 1 S.T.B. 233,

1996 WL 467636 (August 6, 1996).
35) Id. at 221.
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Fo MESALE olAEW Y A9 o H% FF Aol Hzs

% aisle

Ao} MEAge] TRk GEA BiEol B o, of A sgiAgeR 4

st} BA12 B2 7HsAol Z715h @ Aolekn BEshi, wobrt et
o]

hl A
Triton®] JARS sl oA 71 1u]g o @A Aoz RAste]
A

AE I3 A3l =2 olee ZToF she ARl A8l L, HAR B
oA 7HARleRE sy S MARE AL 2359 w2 7S Lo

(2) 20104 ol =H7|H2| Ha| HE Al
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36) F.T.C. v. HJ. Heinz, 116 F.Supp.2d 190, 198-200 (D.D.C. 2000). 7L & o] AbA gAAofA
D.C. AFLNAS VAR H2H W] oIy 9 F /YRR Ak ALY AL
Aao] tfgt AR Beo] SRt ol 3] - BEHACHETC v. . Hein, 246
F.3d 708 (D.C. Cir. 2001)).

37) F.T.C. v. Arch Coal, 329 F.Supp.2d 109, 146-147 (D.D.C. 2004).
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BARRA FAAQ] 7HAAR N FAE Sl ol s FAAIEA 7HA] Q= A
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38) Amended Complaint, United States v. AT&T, Civil Action No. 11-01560 (Sep. 16, 2011), para.
27-40.

39) Complaint, United States v. H&R Block, No. 1:11-CV-00948 (May 23, 2011), para. 2-3, 28-
30.

40) United States v. H&R Block, 833 F.Supp.2d 36, 80 (D.D.C. 2011).
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41) Id. at 80-81.

42) Complaint, United States v. Anheuser-Bush InBev et al., Case 1:13-cv-00127 (Jan. 31,
2013), para. 44-61.

43) Final Judgment, United States v. Anheuser-Bush InBev et al., Case 1:13-cv-00127 (Oct. 24,
2013).

44) Lyons, Mavericks in Merger Analysis, Presentation at the Economic Developments in
Competition Law, CRA Conference, Brussel (3 December, 2008); Bromfield & Olczak, The
Role of the Maverick Firm Concept in European Commission Merger Decisions, Journal of
Competition Law & Economics, 14(2), 2018, at 81-185.
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Ao A 29] AFIAFCl T-Mobile©] 39] AFALCI tele.ring
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2 qgetelnh. =, 34 AFASE dolElZt 19] W 29 Akdke] 1A F Abg
271 39 AR teleringC 2 AFSIAS2 UEHL 87 A s AR
M e sEde a2 AASANE BRI AP 431 2R
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45) European Commission Decision of 26 April 2006, Case No COMP/M.3916-T-Mobile
Austria/Tele.ring, para. 29-43.
46) Id. para. 49-73.

47) 1d. para. 102-126. A= 3P += telering®] LAEgol Y] UMTS Fub=9} O]E% AESEIR= ]
Hrh Aegol e A3xel ujzsks AR ol EACE o] A ZIAARE FUASIY
=5

48) European Commission Decision of 6 June 2006, Case No COMP/M.4141-Linde/BOC, para.
7-159.

49) 1d. para. 160-192.
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50) Id. papa. 189-191. A=+ H3PL= Linde?] gt W AF87F2 AFdal BOCo] e | A&

e w Bala RIS wizsl o RAElAe] AE melEEAlel 3 ARSE msls So
Agetere] olgs z7loR o] Al 7| Selstch

51) European Commission Decision of 21 January 2010, Case No COMP/M.5529-Oracle/Sun
Microsystems, para. 115-127.
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52) Id. para. 202-759.

53) European Commission Decision of 1 March 2010, Case No COMP/M.5650-T-Mobile/
Orange, para. 20-46.

54) 1d. para. 59-63.

55) Id. para. 91-109. 2= 3= FAS|ARR} 3UK ZF 3G RAN 53HA8S $H4J31aL 3G RAN &
Ford W AR 2FE AAske & WAAS Ak, 26 Har 2Ryl 7ike Akl 1
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56) Owings, Identifying a Maverick: When Antitrust Law Should Protect a Low-Cost Competitor,
66 Vand. L. Rev. 323, 325 (2013).

57) ol2igt HiEe= 53] 748 AAARMY AL 71928 & BRAIA 2dE AN
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Abstract

A Study on the Theory of Maverick Firm
under the Monopoly Regulation and Fair Trade Act

Ho Young Lee*

Competition authorities move away from the practice that mainly depend
upon market structure indicators such as the sum of the company’s market share
or its increase in reviewing mergers, and instead, tend to examine their
anti-competitiveness by also analyzing various factors related to the competition
situation in relevant markets other than market structure indicators. Hence, the
theory of maverick firm is expected to play an important role in reviewing
horizontal mergers in the future.

The theory of maverick firm is used as a basis for competition authorities to
hold mergers anti-competitive even if significant increase in the market
concentration is not caused by the mergers. However, discussions on this theory
have been scarce internationally and moreover, in Korea, discussions have not
been made both theoretically or practically until filing of mergers to acquire CJ
Hello in 2015 and 2019. Due to its nature, the application of the theory may
inevitably create risk of impairing the objectivity and predictability of the
judgment of anti-competitiveness of horizontal mergers.

In order to secure objectivity and appropriateness of merger reviews applying
the theory of maverick firm, the Guidelines for Combination of Enterprises
Review should be amended to provide for the concept of maverick firm and the
criteria for identifying maverick firms, theories of anti-competitive harms based
on this theory. In addition, the Korea Fair Trade Commission should also
comprehensively analyzes in reviewing mergers whether there is a business entity
playing a role of maverick firm among other competitors in the relevant markets
as well as the merging parties. Moreover, it is necessary to analyze in detail what
changes will be caused by the merger to the ability and incentives for the

maverick firm to compete and whether third-party competitors, who were

* Professor, School of Law, Hanyang University.
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previously unable to act as maverick, will have the ability and incentives to

perform the role of maverick through the merger.
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B! key words: horizontal merger, maverick firm, coordinated effect, unilateral

effect, Guidelines for Combination of Enterprises Review, CJHello acquisition
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