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& BAE7] s EAche Z2A3 A FAolgt L E o Qlvk 2A| 2§
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3 st skt
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S Y975AH o2 AAS At ambulatory interpretation).

1) Aiken Industries, Inc. v. Commissioner, 56 TC 925(1971).
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Exjtlgo] aAlske 27k A4lo] 2AF Feh AAY ZA|zok

company)Z A3=e] e IR0 E toF BEXEEER st AETHS AL
Aok A AL o] g M 1977d OECD7} vl B34S (A10=), o|AALS (A
112) @ AMSEARS5A122)d B 23 dd 72t 259 gt uAEd
AR FAERT 2 M| 22 AlREM & (preferential tax rate)< 31d 4259
oAbl ARE A 83t RA2YS T YA oE g3 st o
F9A 2fA e o] AAT A BN o ojA= TE
A A9 BE ZAlZY] F NEe T8 HIAT
d=o] Ao AYDS =3 Af-(beneficial ownership)e] 7Hd-S $EA}
(settlor), <FEFAHtrustee) 2 =) A (beneficiary) & T4 A€ trust) oA AHE-F]
= Aotk AlgAtHtrust assets)®] WAl &fFAHlegal owner)= FERAFO| A 9E
g AL ZRE ] A5(income)S YA -f(benefit)3HA| H2Z2 1 A7}
T3 Afr(beneficially own)stAl Hthd) FEA= Mg (trust deed T
trust wilDoll whel HE=e] gio] 2E 27 YA ddHo=m AgAibs
FEsta I AHE 2 AHES A% 71 o] FAAM o Hxo] AFS 7t
Al HeAs AEed S A8 Ugelth
A, FAAREL A 2GS A7) Sl AF =3 F2E o] 83T
o] FxA A THE vt gle T T I Alalter ego)E T FAt| #Hg
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Mﬁ
N

=
AF R AES Al B D AESHE 93-S 2HA "o o] u) AEHAE F4
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2) OECD, B ZANZFFHA A& #1293
3) https://www.gov.uk/trusts—taxes FZ.
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a2 eyl 1 #HELS o4 279 Mde =AY 8ol B
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A Y e FAIRAEE 52480 eI, 2R InkE 243

192 74 (general anti-abuse rule, GAAR)o]|g&}7| Htl= 7|
AH o7 AeE= TAIA ZAH 8]3R4 (specific anti-abuse rule, SAAR)

o
A B3 S Yk 53 S8 284 971 AAE AF AT
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2
2
)
=(.)L_',

)

o

4) Committee of Experts on International Cooperation in Tax Matters in United Nations,
Update of the UN Model Double Tax Convention between Developed and Developing
Countries-Beneficial Ovwnership, 2019.4.2., paragraph 14
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FASo] (=DM AFA e S WolsolHA (=32) 048 7E A%
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5) B zAZeF A102 tek 4 paragraph 12.4,0ECD, OECD Model Tax Convention
Revised Proposal Concerning the Meaning of “Beneficial Ovwner” in Articles 10, 11 and
1219 October 2012 to December 2012, paragraph 13.

6) Re Swiss Swaps Case I/A(2015)18ITLR 138; X Bank v Federal Tax Administration
(2018) 21ITLR2859] F ARol|A 292t UL Wida& 3T 523 0] 7 &
A7) opd Aom Bekel T TR 4n). B2).

7) RAZAZF A0z e 4 paragraphs 11, 12
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The term “beneficial owner” is not used in a narrow technical sense,
rather, it should be understood in its context and in light of the object
and purposes of the Convention, including avoiding double taxation and
the prevention of fiscal evasion and avoidance®

“71€# < ¢Jv(technical sense)"2h= T2 )4 afAke] 7id 2
oA AREEE &oldH, si" 2oF Ag=vtel S e At
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Al (discretionary trust)e] FEA7E F0131 713E FF AlEAjAtel |52 Hj

= =y R
& BilekA) o ASelE dY SuA EE A A7 S Ay FolR
(beneficiary)i= oPA|RE A 2P =4 LAt € 4 k= Zlo|thd)

8) EAl M2 A0z it

o X4 paragraphl2.
9) A ZF A10Zz Uig

2] paragraph12.19] ™3}t footnote.
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A eEtkn AAST YrhelEe 2012 4. 26413 2010711948 FA(HE AR

2R ).

SO AAIA LR Aeaiel S8 AAAL] 298 AREA
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10) 2 zA ek A10=xd N3+ F4 paragraphl2.7.

11) 2alxAM e A3z A28k

12) 5 A9 FAH AREBA L} A talAe Aes, “FUAEd AdIA AR T2
ZopA A AfAF Ade X AL TeASEESR,, Vol3s No2 [2019] #=.

13) o] Ak MY o] F24& I79] AzFo| FAH2T H L "Wrjoyls =3}
o2 Afste] ARk ARt el F= FRrEol ik st A=k H8-8 A
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15) OECD Fiscal Committee®] 54 714 24 = 7lubth =41 Jacques Sassevilleo] 53}
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20143 MAE AFAL Al 7 Lfe FAIRAMAY] FA4<
If7hdoel, a4 duba A8 3R] 1+ (general anti-abuse rule)©]2H7]
Hobe= JPEAQ ARl dial Aoz A8E= FAZ 2439 A1
(specific anti-abuse rule)°]2h= dS 9

2014 A AL 2012 A Zetell Tk AAle] o AFEAE S AH &
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o] d&-& WA|35l7] 918 BEPS Action 6 Report ¥WHA Q1 A o8] 5
Aol stz “FH A Z3H(Principal Purpose Test Provision)” 2]
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16) RazA 2k A0zl 3+ F4 paragraphl2.4.



46 » ZMet==F H36E H 15(2020)

ol AAE AAH “eH af NE S AFI FEje] =M 9]

Ny

A= ou|E zt= fEA 2435 3A 1A (SAAR)
o)A agzalol| oF] ZA|Zke] 8o FAHA
ZAIS| T YA g B olyEl Aj2o] EYFHE
“F¥ 52 Z3K(Principal Purpose Test Provision)” % 19} fASE 7% 438
0100

She ThE Al SIS FAHOE 2AxR] YES FAT F USE 7]

o
o
=2
rir
N
N
lo
e
2
=
rO

N

125 v, Mg AgEe] R0l #94 £fAR] Ao Fdnt
MRS 2 5 A28 0] ?P‘ééh ZAlol| et Al ekAl&o] AEA 5]
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17) OECD, OECD Model Tax Convention Revised Proposal Concerning the Meaning of
“Beneficial Ovwner” in Articles 10, 11 and 12 19 October 2012 to December 2012,
paragraph 20.
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A etk wEbd dRtEo R A B £1 958 18 o FEe TAs
A Geth dE 29, Y 22004 dFE 9F59 H&ol wet &50 A
Ao A e 23T 258 7T Be AR Flvke] A
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AL mR|Eto] A5 EH(disposal right of income)oll LIt}

HE, o 2014 7. 10. A3 2012716466 HATHEFARIRA)9-L 450
AAAES AAgel o] S AY B2 Y A9, AdEE Ue, 1
PAD B ALY A ARk wizkat BARE APAR I, mf 2AbEo O]E
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£ BUE] TAY A HRHOE ASHE BY A 8AF VST Y=

o M2 FAATE 7 At LR BAA 5He 2] A o
< el Al sl Alee dofste Aart An striss g Al A9
& AFEA (business purpose)©] oW o] e Ao Hol gAY =3
o] Z(business purpose doctrine)]20) AFYEZS <

4
Fo| AAHIL e AFstolok & Zlolek. 4

ARl E IAS YSstaA S FEE A5 HEA B ol AS5HE
5] AAE AFEE dto] & Aotk FA71 Y Al4ze] AEAAAF F
Aol A B ARATAY TS ZrFA Zetal AT & 23| Ago] HAl#
Aol oJsto] F4E wolle AR 213 3R 18 2”1

Tste] WAL WAL AT AQBHY A2 Yde) =4
Sl A dol 3 gl Zolth FAZNENY 250 AAALE 5
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19) Carrefour S.A.(Z&2 CSA) = Carrefour Nederland B.V.(U|E@ &=, CNBV) = 3-=7}
ZFF] ATz stollA Fx72FF T2 miAAe] ALAHE CNBVRIZE CSAIZHH
Folzl Apdolth

20) th ¥ 1992. 12. 8. A3 9271155 #4 5 H=
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o) F-5 FE3 vb glo] 1o thdk AME - S FFTske Alelth o 7] A
“AME- - 9 A(right to use and enjoy)’2 AFHL 3 HFoEA HHPFoR
“AEAe] A3 By TS Aotk AAARE ATsh] Y8 REAR
5 Z83 27 1YY =EE A4St B “ERloA ol dd WA T Aok

Bkl uvl glol(without obligation to pass on income to another
person)”?] 84+ BHEARL E 5 . AAALY] AR E A5HES
ol &g Aojghd, 9% Afre REARE FEH £259 HEY #HE A

oltt.

ol )8 AfA el o AFH ANAPL £ Aol Bt
o, MUE ASFERTA ATHOE lelsha Rt AP A5 el
A oA T8 RPsA Gt Ao ol £59] HAAEE ARFHAL @A
B A ) afi AYSE BEE T 4 A @ St

3 2HE

2018 et EARARE 2 IYARITHE
=90 MR HLS 48357 9)113}. Hloll A wkeF Al
250 AAAEAS FF AfAT AR OE 9Tt
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T
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-

a7 Heo] 4 AR S|4 EFste] & A, fElvet A5 13 E

83 R A (reservation)& A 1 e HE E o 20184

] SPARARA A o] AFA HMAHNE 83 AL

Epgsitial Kotop & Zlojth
23]

thel, WA} A o] Asfol tlElAE 50 A% B AAH AL B
5% s Hold FEAY “WAAET 5F &R0 F ES 4T OE
ROZ SMsteIok & ol f7t T} S TEA oJRo] AV FE UE A

otk FUAEH EAxF B 247 YWAAE Fraa glon T

o

21) Baol Aol WA oA B o] 5A(o]5Y, “FA XA FolH £FA £ o
w), TRASEE, vol35 No2, SRR =A I, 2019) Sz BHAH 5o
A 2qo WAL ARA o FAT 9B 2 Ao B 2 Ao BAsn
2.

<



52« ZMsts =8 HM36H A 13(2020)
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o= Aol Ehgsitt

TUWAIR AEAH AEATLE obd A7 AFA s A ol
E 3AETE gAH R A5 Fo4 AgAR AR
S 2] Fate A7 S 2 Atk o] Ave =
ZFo| 2| gl A (treaty override)oll 3B3IAE k& Zlojth A&d mdzAz

oF A paragraph 22.13 <%l Rd x| 29k F4 paragraph 925 Fu &

9H afA AIAY FUAEY AAASA de

W7 A S gl AAASEL NATA EE ol B ol A

A 8 WEHAAAE AgEE THAY Hee 727t 9 Rolne §Es
dol Bgsbl AT 7= gl

e

ol

(3) ZMZA “SOI% AQAF O “ZOFHS"S 0192 RN
TSRO W2t ASO| HES RO & K|
20189 Stk EEAARA 8 SYAARAL “FA7 1B g AT U ol
weh 2oPgOoE A Aol (1% o2 2fAd Pecia shele
S AFA L) A8 FAT 5 Atk AL Atk 2ot 82 AT Y
4o AGRAOR AT Y Jolth Fo) BATE b gt 2L 24
S7h gl AREeIA AUAARHE AV SHGS B AHH o xopd g
o AARARZ ) AgaroR BA e AT THHT:
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AFAE 592 Af Nde] IAE ARFUAE mA TP 594 AfE
Yoh zA 2P FEPAH EE A AEA UM FHHOE A
89 5 e AHFI YD Al BAY, FUATFIATL AT % 5
o9H 284l FEA Bk seieks FUAEY 7% 2L FEEA)
231 B A% 29 B 25AES BAF 5 QY Zlolth, TuTkA AFA
9 Wgel 2AS 91 F B MAG ANY 2PFEL ol T HAALS
Rl o] BFETE

a%ﬂﬂxﬂ Oﬂ 3H 334 FHtreaty override).

o 2012, 1. 19, A3 20087349 A A HA (G Z A ZARIRA) ol
2 HeE A7} S A AEAAA LR S A 83T st AFAAY
& ZA B IPAFAHLZ A3 HEE FH3Y Stk ¢ F BHo] “Zohd
£70] & A AdIMLAE F g3t & AL AT & FUAYH 3§
o] AL A AAAA L L LS 7129 SABAS 2opdEo] e A
T AAIAAEES 83t o2 A%g Aotk

ool e A7} & AT ’é/g_ﬂr*ﬂ 551% z*%é’}u‘rh e
hA At Oty 2oPdES 2

BRI E A E A S

EEE
Solg 4 ex|
A2 WAL oy BeE S5 AAASAH LS “2A 8N BH"0] Q= A%

22) OECD, BEPS Report Action6, paragraph 8.
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Hg50] AT TET A Tl AL A% BAY 5 Aok o
< E“g's}il 0”3} (EG3ZBAERA, oY 2012, 1. 17. A3 201075950 &

e & ]EO /g/;_h,}xﬂ 25 Ted] Ad gk Ao dFE A% A
2 BA Fa 2AFAE WASIaLAL sk 2SI RA T 02 /1451 °F Els
e F40] 7FsstAl etal Uty AEAAER o] URkE Z2A 3 3R A
(general anti-avoidance rule)dll ©|2% A7} sh= H2 vwl$ & AFFAZA
Bao| A AAls] =shrlolls AdetA] etk BA= T3 A b =99
w2} A7) A4z(AZGA) A1 L Ao A4S 2AS]9gA] 4 Lo
2 E g Qv d8s AR off =oE ekl k) 24|39 53 o]
AATA DA 2] FA71EY A4z A1 D A2ge] 880 g Ho 3
= AL o] gl AR Al4E A1 A2 2 ST e] =
Hob FietA AW 8-S AL woll= 3 H8EHolof = YREES Al
2847 232l Aojt}24)

A HA o] AAFA AR ] A L&

A eF ejet Ao EAATL AFHE ARRtelolA 11 /‘P"Mﬂ/ﬂh A A
ARz o] 2ASALAFA A 2 HT
oJt}.

FAARA = oot Ao dAE FAs] Al A FAH 1o Feeh=
AR Aol NS dFstaA = sHAl "ok AL FAIA A 24 3] 9 &
Aol ATt et 12lg =Es B3l Woleh o] YA TE dSsHA H
A ool thgk 7L o] FoIA A Ak A 97 RA o] EANS o] fE A
AAEAR A mEt 259 AES 7T 7= flvkD

23) o|&2, “=A|3 T l% A3 dut 74 = A, T2AHAT 24Q0), =rAE s
3], 20184, 21~26% % bFE - 28 “I=9 zxﬂﬁMﬂWFﬁéﬂr Aukz] 24 33 1A
TFH(GAAR) E?JHJ%, FZAHAT,, [14-1], S=AHE 3] 2008 F=.

24) A7 A4z A © A2 g 5 i A3 2A| 3|2 FA o FIo=
=o= A48 “5%»?3%?% AL, T2ASEE=R, Vol3l Nod, =424
3] 2015, 263~266% =

25) 2o FHA|, F2Y, ‘Azt AFAIA Y AHo B3I AP, TASE=F,, Vol M
Noz2, Zr==iAl2AH 3], 2018, 15~24%.
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A7 Helet Ao Ayt opd “zefdg” wEo] dAEFELAH 0]
HgHhE T2 ARl o8] 2AZFS FAskE 237t drktreaty
override).
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=¢8] oAk gl Atel BEAE 1 8§ oiRE uhd "ast g 2
2fol7} QIet.

3 ~EE
49| 4 FAAAE “Zobd-g” R} Roe ALY o) e AT
% ¢ welsh Aol AelE A9eH 250 AL BAT S 9L Aol
ol Al 4 2018 FeulLEAARAE 2 TYAABAL] BAE F w5
5ol afratel sigatha B ks A P ADIA ARl wheh zobd
$02 AHFHE Aol 1 A4 BT 5 JrkelA “2Al7 Rga A4t
15

Aol me) Zohd-go g AAEE Ao HEe “HA
Aol o g w Wejop Axo] FejE A9l ow FAHYolF & Aol
A2

\

F2 =I7I=2] oAt

2007d dEe] nEANA AHA FAZMFI] AxE3 o] FHA A= “<
off gdt 25 SE(Conflicts in the attribution of income to a person)”®]
T}, olo] B3 F :o:]-?JE]L,] TUYHA S 2708 7P B 314 (national report)
9} TAEE AAFCE AHY sk 3R 74 (general report)= B9 Ao =
83 A8E XﬂJ‘Ob— AT

ool A= 9 RIMES F8& AR st ZAR W&S 273t 20149
OECD 41548 st = A2 s A k= of2] grolrr] off}, 4l
Ao Batal 7]Ee] WA s E ST HoE B F v 29 ‘ﬂ%
9] X Bank v Federal Tax Administration(2018) 21 ITLR 285%Z0] it}
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S
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A5S, “FUAEd AAFAAR G ZAREY FAH 2F52 7lde sdE A
FzA8t&=%,, Vol.35 No.2, =4 2AF 3], 2019 AAAES A3 glo]
A AMABAE %ﬂs}oq oo A5 FFAo] G £5L A - LE|FHA A
T35t Jdoke Hol AFATH FHAY] AT Agoez 2Ade] At
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v=ro] A A /B A A ek Uk 71<& A A (technical explanation)®l]

ofa “5od a0 AP ABATTIR Ve FUAE oJate] Ao
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o1&} wi o] 97 AGAE YHA T He 93] A50] ALHE &

ojth. whebAl Y=o AFARI Wele] Agdte wigoe] A3=e] AFAte
o3 Aoy 15 A% gl lel| oJste] R EE A-golls 1L S
A10z2] F49 ALhdol HA Feth 22y sid=] AFAR] A&
Adk Alo] FHshs Atolls 1 Zofo] AEHtt YHAFOZAE
A& AR &S AR o} F7 FFEF 34l T o 4 2
A7} ArgRlo] opr] & Yol7] wjiolt). o]H g Y22 OECD EEZA|
2ok A0z g T4 A2 A= RF{T A1zl thk T4 A|24
FO = Faur) Aok

27) v=EE A k2 2016 JHGE AR 7€ AR¥As s 20061 7HgE Aol

AREE 2 A SH(https://www.irs.gov/businesses/international -businesses/united-states—
model-tax-treaty-documents 33).

28) ‘50lH ARAT golt 7123l o2 FAl & Ho] ofe} ol FFAle] B B 24

29

)5} Ao Mo zote] Bafw) o) wel ojs)solof Ft)

) 247 1992 F7HE ATH7F 20031 ol 2| = et 2003 AHAlE B 5 L5 2

shel ohest g,
TR BAE HAAUN 2 Qurs o] 2A o 2] WAsHETtolT
% 9% WHo| 2Azop) BAHOE FHY Welu 87 5 g7} ohH o
Aot 288 5 divtolth afolde AN AFHE 259 FRA} T
AAE AR ol Fulaabel UHo] A zok) 43k 488 ASolE (717
gate] 7o) AFATY TIAAFC] YeOlE BFHD 1 FhAA Y AFF
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NG £5S $Y3E FA oldstelol T RF YT Aot £ &
#E AAHA @AW, THA e ASlE F4H £7F AFtL Aok
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Qe FUAY B mARplE “SH &R A Hsk FAS 9A

St YEAF S| AT R SR HHE TS 110 =E30A AHY &

oY= oA
A5 ‘ ‘
oSS L AganA | aaAsel 9o, dgas, A e
MFEs | | #H4S dAel @4 aasl weA AdA
wamen | HET | 4o g
e . FEUAE G Al N, G5 AT (0
FERES | TEHRE g emaer 5ol 4
Fras inEsl 29, AATe 84, LAY 7Y 9

FEAH At

Al LS g | (FRA
A}, ARFAZAL | A AT
AAE Zke A SRR

(3 Ber Fol) WY Al A, A3

AGEE (HQste] | 2=, Mo RA o] HApe] f5, 22l9] AE|AHE 5
K @A) = dAEsto] WQlel oje] A&KFARA L] AATL
S =it
FEZE b AR, o AAA o] Zijlo] FAH o
(FErdaz) o, ZiRle] JLEHE 3, 259 ALl e
Hog A&

o] FAEA Holl we}) olFHAME ZAHFoEN FAHAE BEeA] X3t ok 1

Hub ditke 7k Al st a8g RS 19 J|A e UE dFAES £
Mzeke] Qo= s ootk 484 e 7ﬁ° oflt}’

30) mHETT, EEITHERBUCBIT 5 —FEZ—IIAEBLC BT 2 OB AE % i —,
TR R P RG % ,, TE28F6130H.
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of gt AFAL HA Ho(legal title)} 974 A -F(beneficial ownership)©]
222 4 vt sh= Aotk ARG A 4279 MES oJ9A st
[e)

Ao old Af Ade] AW Adel BB AL ohn 24
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©
©

2o A s Eofof s ARolT. Al 2ob Y o AT 22 2t 7N
Hel sl e i1 A= IndofoodAHd Aot} MY oz A5 &
FAF ‘5o mRH| dYs Ao P 4T TS THA om

p M
e Jo 32
>
fr

kv
2

o
(enjoy the full privilege to directly benefit from the income)” 422
B AN FEAL AEH Ol AR g A5S o]dalof
T4 A @ & glua s EHE S vl2 A uAHEARAL ol Al

RS 23 F7H9 A HEF e AFA] YA ARE FA

A zoFS A8 wox A= ZEC] ATk
= ZA71EY A2z 2AzS 28T o
I3k A= ok 254N AS0dx ()2 offieh o] =

H
A& A8uiAY ede sk ks

31) Joerg Manfred Moessner, “Germany”’, The Compatability of Anti-Abuse Provisions in
Tax Treaties with the EC Law, Kluwer Law International, 1998, p.107.
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AA, g AL RS g 2ARGFS LS F /Y AE
=4, Xl AAE AYA7IE l BARA s e olud FEHA olf7t

gl

AR, BUF AR AATE BARCE SJu)} g BEOE 1) ol At

rl

5. FHLict

N

T4 AfFe ulE hele Hx9 MY Fd+= Prevost Car Inc. v, The
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32) Klaus Vogel, Klaus Vogel on Double Taxation Conventions, 3rd edition, Kluwer Law
International, 1997, p.128.

33) 4.1 Notwithstanding the provisions of a convention or the Act giving the convention
the force of law in Canada, it is hereby declared that the law of Canada is that section
245 of the Income Tax Act applies to any benefit provided under the convention.
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34) Joanna C. Wheeler, general report, 92b: Conflicts in the attribution of income to a
person, International Fiscal Association, 2007, p.20.
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35) S Jain, ] Prebble®] =8 The Swiss Swap Case Revisitedo|x] B8 HYe] HAEL <
£33 o2 2ok (https://www.business.unsw.edu.au/About-Site/Schools—Site/Taxat
ion-Business-Law-Site/Documents/The_Swiss_Swap_Case_Revisited_Jain_and_Prebbl
e.pdf).
gutA o 2 (o] ALAAE Bujuke wdZ7) B3 JEAL 598 28G9 A g A
Z B 4 JtHIn general, ... power of disposal (in this case in relation to the distributed
dividends) is classified as the key element of beneficial ownership.)..* 77} 252 €<l
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I AY 938 &FA7F oldghe S YERd 4 JTHif a person is obliged to pass
on income to another, that person possesses limited power to decide on the use of the
income. The fact that the person has a contractual obligation to pass on income may
show that such a person is not the beneficial owner. The fact that the person has a
de facto obligation to pass on income may also show that such a person is not the
beneficial owner.).

36) Committee of Experts on International Cooperation in Tax Matters in United Nations,
Update of the UN Model Double Tax Convention between Developed and Developing
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37) Joanna C. Wheeler, general report, 92b° Conflicts in the attribution of income to a
person, International Fiscal Association, 2007, p.22.

38) Rolf Fueger, et.al., "German Anti-Avoidance Rules and Tax Planning of Non-Resident
Taxpayers”, Bulletin, International Bureau of Fiscal Documentation, August
/September 2000., p.440.
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39) Joerg Manfred Moessner, "Germany”, The Compatability of Anti-Abuse Provisions in
Tax Treaties with the EC Law, Kluwer Law International, 1998, p.107.
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<Abstract>

A Study on the Interpretation Guideline for
“Beneficial Ownership” Concept Provided in the
OECD Model Tax Convention Commentaries

Yoon OH

In this study the writer analyzes the interpretational approach to apply the
interpretation guideline for the “beneficial ownership” concept in the new OECD
Model Tax Convention Commentaries for the interpretation and application of
domestic tax laws and tax treaties of Korea, and also proposes a revision of a number
of relevant articles in the domestic tax laws in this topic area.

The new OECD Model Tax Convention Commentaries as revised in 2014
recognize beneficial ownership in case the recipient of income is not obligated to
transfer the received income to other parties under the terms of a contract or law
because he or she may be deemed to enjoy the right to use and benefit from the
income.

Until recently, Korean courts decided on the applicability of a specific tax
treaty to a non-resident by deliberating whether the facts proved satisfy the
substantive factors common to both substantive attribution concept and beneficial
ownership concept, under the proposition that the two concepts have basically the
same meaning.

If the court accepts the new guideline but does not allow the more generous
interpretation of the substantive attribution concept (when compared to the new
guideline for the beneficial ownership concept), a non-resident who is a beneficial
owner, but is not a substantive owner of income may fall into a position where he
or she is not entitled to apply the relevant tax treaty because the tax liability has not
occurred to him or her under the domestic tax laws of Korea.

Supreme Court Decision 2017Du33008, 2018.11.15. and Supreme Court
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Decision 2018Du38376, 2018.11.29. accepted the new guideline, which is
understandable in terms of generally accepted principle of interpretation of tax laws.
These two decisions show that the judges made efforts to coordinate the new
guideline with the traditional interpretation of the substantive attribution concept. Yet
in the main paragraph of the decisions, “the application may be denied in case when
it is deemed there was a tax treaty abuse according to the Basic National Tax Act
although a non-resident is deemed as the beneficial owner of ***” should have been
amended to “the application may be denied in case when it is deemed that the
nominal ownership is not deemed to match the substantive ownership according to the
Basic National Tax Act although a non-resident is deemed as the beneficial owner of
***”'

The substantive attribution provision in the Basic National Tax Act requires that
taxation should be made to the substance consistently irrespective of the existence of
tax avoidance. Frequently the application of the substantive attribution provision is put
into consideration aggresively in case of tax avoidance. But the provision is not an
anti-avoidance provision per se. If the benefit provided by a tax treaty is not allowed
as a result of the application of domestic tax law provisions, it may be deemed as
a treaty override.

From the same perspective Paragraph 2 of Article 2-2 of the International Tax
Coordination Act should be deleted. An “act of receiving tax treaty benefits in an
unfair manner” may not be sanctioned directly by domestic tax laws.

Article 93-2 of the Corporate Tax Act provides a guideline according to which
an overseas investment vehicle is to be recognized as a substantive owner (or
attributee). Na in Sub-paragraph 1 Paragraph 1 of Article 93-2 of the Corporate Tax
Act stipulates that the substantive attribution of income may not be accepted in case
of tax treaty abuse. This entails the same problem as Paragraph 3 of Article 2-2 of
the International Tax Coordination Act. It has to be abolished or revised to “for the
purpose of enjoying the benefit of the Income Tax Act or Corporate Tax Act”.

Key words : beneficial ownership, substantive attribution, commentaries, treaty abuse,

tax avoidance



