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The Testimony of Co-defendant and the Substantial Protection of the Right of Cross—examination
Seung-Hyuk, Jang

Professor, Hanyang University School of Law, Ph.D.

Z8 3 FEE gl ARl HAS thE dalelA dArlskAY ok T agle] Hedel sk
F9R%S & 7HeAo] Erh s AN Il FE e WA W&Es Is] TAFHe 9
omg FHQ FEIulel] vlate] Fag & Aae ofslyy, FRIQ e uig 3
Z oAl E I FeTagle] SAA HEagela Aiie] [AR deojdnt AAs
AP SA%E ] Rk 9ardle] IS Fatel FHQl FEuals AN whjalEd
T ATE S FEHA AR k. ol TATH AAWAS FEHET L AAH AHAE
Folol] o5 Wt ope} AAE AS wElE Uk Ego] Hx] et 53 F71%Y 9Aex
o] L3 Wil opd ol Wigt HF FERA, T opd FEy|aelel tigt 1 woAPE-EA
9w 7laE Tl dig A oA g FHd FEd el ek Az 3ozl
RS SUAES B3 Al glole SA%E 0] AAHTRE Mol o]2A FPAdw Aot
I ek T AR ShellA Maali-g TN eR FEEE BT FAE glo] 1
AAERATORE AAH XS 3§ rke EMdo] Agste] whEoll Aot

20073 FAASE Ao r gl NERM(AS123% A43he] SA%E g erior Whalie 7]
3] B o] FrkE AT Walite] 713 BAgelwt el ]aglo] FRIAEAA oA dxeAte] tiste]
T2 5] A Aol B AR F910] AlgAdel B AR B8 5 gl 7312 AR ola FapH o
2 RS 3g gudith TR FE T ale] WA Fed A3 7eo] S5 2007d FAAS
H A HAA el W) g ofok gtk 1Ejste] S FET ] WA &S HME HE] F o]Fo]
A ZAAEEA oA Fal wagle] FRIQl ey alel thate] HhAlE-S & 4= glojolnt T
o] Q1 H x, T FEHale] UF FEE FANTEAE Bo Dl v mele) wijalit-g Aokt
1 FA% o] AAH AL Holof Fir),

Abstract : The amendment to the Criminal Procedure Act of 2007 did not change the shape of
the criminal court, although trial-centered clarification was the main principle governing criminal
trials. Co-defendants as a accomplice are likely to shift their guilt to other defendants or to make
false statements about the other co-defendant’s offense. Nevertheless, according to the Korean

supreme court’s cases and court practice, the court statement of the co-defendant as a accomplice
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can be, of course, admitted as a criminal evidence, so it is not necessary to question the
co-defendant as a witness. The statement of the co-defendant as a accomplice in front of a
prosecutor is immediately admitted as a criminal evidence only by confirming the authenticity of
the statement. It is the result of combining the habitual routine that used the questioning of the
defendant as the method of evidence under the Old Criminal Procedure Law and the inertia that
only the prosecution examination report of a suspect can reveal the truth without the questioning
of witnesses in criminal cases.

The court and prosecution statements of a co-defendant as a accomplice are easily admitted as the
evidence on the basis of the questioning of the defendant. This is not only inconsistent with oral
argument principle and practical direct examinaion principle, but also does not help reveal the truth in
criminal cases. In particular, if we compare the prosecution statements of a co-defendant as a
accomplice(the prosecution examination report on a co-defendant who is an accomplice) with the
statement of a witness in front of a prosecutor, the prosecution examination report on a co-defendant
who is not an accomplice, and the prosecution examination report on an accomplice accused in a
separate case in terms of the admissibility of evidence, the court practice lacks theoretical consistency
in that the prosecution statements of a co-defendant as a accomplice is admitted as the evidence
without the cross-examination of the co-defendant as a accomplice from the co-defendant.

The amendment to the Criminal Procedure Act of 2007 added the guarantee of the cross-examination
of a witness as a requirement for the admissibility of evidence in the article 312 paragraph 4.
Guaranteeing the opportunity of the cross-examination of a witness means guaranteeing the defendant
the opportunity to question effectively the witness about the credibility of the testimony and the
witness’s credibility. The admissibility of the court and prosecution statements of a co-defendant as a
accomplice should be regulated legally by coinciding the purpose of the 2007 Criminal Procedure Act.
Thus, the court and prosecution statements of the co-defendant as a accomplice is accepted as the
evidence only if the defendant can cross-examine the co-defendant as a accomplice in the witness

examination.
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