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AR FAAE APk Ruolthelr e JBYH Yue awrw £, o}
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2 1
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1. sl2gelxe] AADA) 27

1 9=

(1) ¥4 fu2g PYslk= 71

el e pel A
e A ke A e e

e LgEe AP ARE U EERt S dbeE
A 2 wfolH(the Human Fertilisation and Embryology Act=HFEA 2008, A|33%
AR WA oHUE AESH ofryst gy Ee] S T =R o
Aol A el M Bloks ERaL dAT FAke] arEs UiRE ojAdo] ofEt
7P AR Bl Sltke AS 5L dvko 2y S4F ofAdo] opd A=
HEC wet HA ofwurt & = vk WA 20029 Pt oFsH(the
Adoption and Children Act 2002)0] W2 JFHH, 200832 QA& 3} njolH
(the Human Fertilisation and Embryology Act=HFEA 2008) #|54% o]3}o] w}& K-
12 3 (parental order)ol] 2] Z4F 94 o 7} WA ojrUir} & 4= Qi1

W ) opAE ARERs V1S Bha WA okEd faden 97
0 Algtol WA ohlel o] RHolch. e} Q1E4at woPHHFEA 2008)
o vk Mo ARRA) s WA oA QAE A9E gtk =

14) 19873 7}15H7|1 A H(the Family Law Reform Act 1987)0 2 &159] #P9} &2lel9]
AU FEE G . B ol WA opAZE B 5 S 2ol Aolrk ol e
o WA oAz} H wme] W AEE o7k flch olol dlslAle Hering(s] 7 1),
p. 118 =

15) Ampthill Peerage Case [1977] AC 547 at p. 577 F=.

16) The Warnock Report, 1984; Herring($] 5= 1), pp. 356 =

17) BT R A% obso] x| del B9 AviRe 9%, delRAtd #
ok o=re] e, AT 197123, 429 olsh disl, dERE Fei A 4
REYHES SR, /AT A2 15, 115-116W 3z 2i-9] HEFA A&
20181 7N wol AT
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3k 20027 1% 2 o} mW(the Adoption and Children Act 2002)ol] w2 k=
(adoption order)o]t} AFA o A54% ol w2 F-R v (parental
order)ol] oJaiM =, ol Aagh WA ofmjunte] ofje}, WA opA| &= H
ATHI®) 71 Hioll wkSrbsabAl WA opAlR e A9 vk A opd

Az FARE e 92 el AANEATR )9 e, okge] o)
£9 2o Q= e WA opiA FAHET Ea 5ol Z4FUA o

AR 7" AR 9E oA E FAETL yolrh 319k (parental
responsibility agreement)!97} Q= 79-o| = HA oPHA|Z FAHECE FoE WY
oA Folzl AMAAAIE ETiE opA® FAETAL BAS 5 9]

a2 oA R FAHATAL sttt vEgo] ofHA] vk R O}H%X]i

AU A AT WY AR AR FAAAE B
WA ol #]o]S HAE 4= ltithe Family Law Reform Act 1969 #2263, #120

E

%). 19 FA4e e ) @ 74 (balance of probability)e]] 7 gH}20)
7k A oAmU7E 221 9)9] wAtete] Atolel|A] ofss &k A%, w7}
ofolo] AETIA opHA|Al FHHlE HF8l] Hal obFs A7) Hthe Child
Support Agency)oll A13gato] G4} 7+ @sIglot Bol 9]o] YAdo] A}
AR ARAOA W Fo] ofdEl &R 9] o] ofo]o] opA|E
AErhal Ak 2205 o] wjifolrh. 2L 231 Fol obso] FAsIlt ek
ofso] Qe W el URSS THTOEN WA opx|]

e 4 vk

O

[¢)

b}

4N gl —lNr bl
i

ol
o

18) tigmA|Fe] 9J3) o}so] FAg A5-7F L oojth QA R ujopd Asdxe FR
7b g EAIke] SEAR A FEIF 2 e 838 AL Alsdxas AF
Qlo] 1919 - § T Rt E & YEE sgich

19) E927F A% A5 WA oL 2 4 e 7P 1dE o] EASEA] of
AR 5EE A ofso YA ojmue} AAFE dA Pl S5 Aol sirh
Re X (Parental Responsibility Agreement) [2000] 1 FLR 5170|4& o|AL =7} /Y] §
o] Fx7} o #af Folehs Wioletar gt A E she WA ofAE AR
gH4 opHAId L a7t gl

20) Herring($] = 1), p. %

21) F v CSA [1999] 2 FLR 244; Re P (identity of mother) [2011] EWCA civ. 795 (154
obso] FAARIAS AR M 1 ARE IARE oA FAol| Hete] AAT
T Atk wesgioh.
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(2) H2AA71&S 43t 2449 ¥z R 34

REAA7IEe] mis Wol ofgo] AT A9l 99 o] AEHr
thik 1443} wjoPA(HFEA 1990, 2008)0l4] o]eS 1&gt} AA), AA=
= ReA 7159 WA oEdo] 1990 ¥ 3 AB3ze] whE 7]
SAY] FolxA] g0l AAE o]83 gl ofole] opHATL HA] o=
TH2008'd Y AM1x). 7FE HHe] ohfio] YAle 99k B o w AAE 75T}
ot 1 AR e o o] Al Agells AATFe] 2ol mE AR
of]7] wiitol 9 W A1 AL-E W] Rt} wEba Ankel= el we} 4
A7)SAE ofel o] WA o A7} Hrt22)

A, AAZISAE APEEE - S48 obsell tiaid = 71SAE A obA|
7F SA] S=THHFEA 2008 A2 A|1&)). —12fvt X*XPFXP} ApAle] Abg 5
B AR SR Aelle AP § AR o]&5 B8l ofolrt EAsilehe
=27} WA oh A7} ED}(HFEA 08 A39%, z1]40¢) A, 221 o] oy
7 R sS ol &siA Ee A, 3 Aol RAAT|es $%
Arlell soJstA] Fkar, ol-8H AL ARl Flo] opds T &= g
oFz2] WA opux]7} FTHHFEA 2008 #|35%)23) YA, Y7} E&k3 =4,
BARD A B AFIA, o] A=A Tl obsol oA
1ol 3+o) % 7(agreed fatherhood conditions)ol] W} o}go] W20 g ZAYSH
G 2 Z=100 gl Algto] ofbso] WA opHA|7} FITHHFEA 2008 A|37%).
202 WE Sl At Egow ARWelA Aled Alee] At sjoldt
obsell sl FdMo] Ailo] oA A E = Ao 594?}"4% e A
A= AFHHE Sle dEel Al EAIekaL, W7F Meo] oA & 1A= Aol

a9

ﬂll

22) Leeds Teaching Hospital NHS Trust v A [2003] EWCA 259(Fam), [2003] 1 FLR 599. ©]
A ofhel Wik Wel 3AE A S9AA ohfe] Aol Agstut s
or, SlRAle] A A3A] AAs kel WAt 548 ARbel). o7 AR
FA9) 5o glo] ol §HIl] uhel §1 W AMIET HgHA B, FAIFA} ofol
o WA ol S1gEl Aklouk

23) ] Leeds Hospital A= Wo] Algsk Azl obd APBAFY] A7) ohfje] Wz}
) W, AL T AT ol§F AL Beld Aol ohy] thEel oFEe] WA
opHAE QgEA)
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el Fogthe Ms=s A9 e ARlAl A8k Moy W7t -1 solE
A3lebA] ekgkom, 9 T4 F W7k M opd ThE AbE oFse] opA|= Q1
B Aol st TS MY U= *P%‘ 1Al BiA] AW, W7E obd t
2 ool ofole] ojmyz A H= = A5 A9 e Al
A BWA %k A9 obAe] #gk Fojxzive] Al Ak 2y 5
glol ki Abg ol o] ol & FA7T

o HEANIES ol8Ele] IS T A ThE o BAAZE WY o
7F 2 4= ¢tk 28y AlRF-E(a second parent)o] A|9E A

71Z0] g3} ujoPH(HFEA 2008) A2z A1dHe] ojmofA]
AR SFEY Al Slan, A& 1910] v AEe Al X%BZM A=
TAANA A k= Aol Folsiithd ARFERA ] A9E de 5 vk
oAlA, Eg71Ee] AU AA SHEY wAll A driekE cofruo]
o3l ghoj = 7(agreed female parenthood provisions)’ ol we} Z&4HF 749-2kd wlzk
T2 ARFE2A QI CHHFEA 2008 A|44% #|13)).

P
=,
offt
o,
(o

o)

(3) dE& Aofer ofgo] S A¢ WH Frof &4

J=-S 1985132] iz AP (the Surrogacy Arrangement Act 1985) .2 tZ]
TACkS EEth tiE|RAkE ofsS FAkEE o o] Al Al folsS At
& 7o APS 7|2 Fusls e A ol Enks Uleo] Aloks o
CHANZ AR, F4F oL obsell gk JAS AAkekA] e3aL, st
< WrelE daks Attt digEA okl = e B e dApt
AE= A5k A3 AA;, GAERE dilshks AeE S Ak o]
o JA ofmus FAF oAdolaL, WA op A= oksellAl FHAE = &= At
otk ot IFFA wjope] wet BAE 7153 Arols 91 A
wek Ao wh} Aejeck 2 dglm2A k] e A9 v 7 7K 7F
SAo] 9l

A, d2 B} obs& QIwgh -, AT Ml AAS e )
b FA9 g (parent orden) S A = JUTHHFEA Act 2008 A|54%).24)
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o
R mel == Parental Order Registry)ol] 7|&%tl Frmd
A e WES BR)7) slEe] Rolojof s, 3,
A SFEY, A& 715l Qlojok shH(EEe] Welel glolM= gk #
th, A} 184 o) delofof ah, HELZ} 1912 Gl 245 FaL 9l
OME at, BRE & AFoIA ool fIERRel Fol Aar glojof s, EA
o] glojof ah, ohAl= o] Wl g =4 fl= &2l
E dfoF shm, E4F ofmyie o] W] 23 gle] Fefaliof sk, E4F oy
of Pk o] el =4 glo] soaoF s, ti7ke w7t flojof sh,
47 Aol Sl YAF o] ohfolol e, obEel Hle] olele] Aol
gl ghekalolol 229 HgRe dolat o e vl g0
SH) 20164 A8 BAE ol g HlelEE Fe) 2ok B9 ol
2 248 3 YERdAdo] 14 el High Court®] 7 Aol ¢ A54%Z 1998
A Az AL T AU AL BRI AH 5 9
5 o) weka AAEor Y James MunbyRARs 0|2 717Kl
TN olel] oREe] RS ohilAi 2008e] AT % Wby Alsazt
1998] Q1AW Az, FHAAAL ABZE, Alldell FAIeHA] SF=rkar A
gefal vA] 418tk James Munby 7P 2 A4z ARk ARE,
A4zol| xR Feria MEk9itE28) 1 3 the Human Fertilisation and

A7Are] A AR A E AL s AFSIA
=
=]

fU
o?i‘ FU?L'_

24) 2016\ A= ofF-71S AR HYAAEE 2 Y YY3|(Child and Family Court

Advisory and Support Service=Cafcass)®] FAlol] w}2™ 2014-2015'3 8l3f Cafcassol] #]¢

el AFE e g FEEE AR 2427, 201520163 38 29571 0]2ka gk

https://www.cafcass.gov.uk/wp-content/uploads/2017/12/2014-15-figures-for-parental-orders-grant

ed-from-international-surrogacy-arrangements-.pdf %%, ZZFHE 2019.4.10.

T Aokl sjelellM AAHAL, ¢ &3 T I F WF dojd B =EA

G2d B2 obse] Hide olofolele BAlA FERHES WE & rkal dtk Re

X (A Child) (Surrogacy'Time Limit) [2014] EWCA 3135(Fam); Herring($¥] 5= 1), pp. 369.

Rurele] ofgl B4 glslel ARe] AGIE Popel F4L welst vk
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Embryology Act 2008 (Remedial) Order 2018201913 12 3¢ wlg)= 2008 <1
7 B wljopHE Jigste] Als4zeo]Azel| 1919 AETHA o7} A1H
o B U 5 A asl

£, 2ok oF5e QlEsiA R 297k Ak tiEleseke Paeel g
7] wj&-ol|(the Surrogacy Act 1985 A|1Z2JA), o] ZHA|e =& glar AloFuts:
ol @ EATE B S gioh teles) oFgel WA ojulusl e,
o) wl SIEA}} el qiol oS Eeld TAKY o] 9lg 4 itk of 4
¢ ol WAL BA g&-%3¢] 1989\ o} s (the Children Act 1989) AI8%
7 ASH. AR oFES NS ol 2+ A 3 Dok g of
& WA AAEAHE(child arrangement order0E Al = Q17] wiEoltk3D
o) w WAL opge] HAHe| olele] WHolA] W) dlelwsl of el W
g Zlolrh. 2oy} i obsS digRet o WA
< oFs WAXAEEES el A s FAg
3t} Re P (Surrogacy: Residence) [2008] Fam Law 18 Ao M+= tig]=7} -4k
ST ANBE F A% ool ek FrA FRE Ao) 414
2 2 u) obgel H4e) ololo] Rt Wk, AARL @ ojeee
Al et A71H o E ol obss dSdhe dl AdskA] frkar W] wii
o]tk H v S (Disputed Surrogacy Agreement) [2015] EWFC 3694 & 18547}

FEe PR, PRt of5E WMo WAWAY AL PaHLo),
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o
o
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29) o] I}AL Tim Jarrett, Children: Surrogacy-Single people and parental orders(UK), House of
Common Briefing Paper, no. 8076(3 April 2019) 3%

30) oFs#A| A= (child arrangements order)> 20141 d2] the Children and Families Act
2014 Schedule 2 para. 30 w2} 4 obsH AB%S] obeAFTHEHN HHUABHE &
e Holck delAlolel eSS Ak WHe AR S ol 9 ARAAT) of
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31) JP v LP [2014] EWCA 595 (Fam); Re C (A Minor)(Wardship; Surrogacy) [1985] FLR
846; Re P (Minor) (Wardship; Surrogacy) [1987] 2 FLR 421, [1988] FCR 140, $Je} w4
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G oFEe A Peo) RS © 5 AN, S0 A7) 5
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AP, SPgQle] AR QAT A Sgele] Al Aol S0z

R W A Foltk sz o5 #A, )5l JulA F ol
AR Perstel Ml AR BHoR JEAN F Y FAL T 5

At

(6) A2ld F27t He 7

BEHANAME oFso HA9 ololo] FHA WA il W] il WAL
R e F elA dstar gl okl dis olsiuAl = AFEE
M RS o Ml oks WA WRCIFEEY dHuARE), 54
BY, 549 52 7T  Jalokey Agx W), ALAA AR T
MYe=A obgHTHY & 78 5 thebsy ABlx ofshl uhe &
A 08D obEE 201158 2017d744] of el whe WA 5]t aHA
M) zigeol Tk
(1) 201113 05 OFSHHo|l L= TS U ARzl F0|(England & Wales)

A4 W 53 2011 | 2012 | 2013 | 2014 | 2015 | 2016 | 2017

A1z BoyH 20,155| 20,442| 19,305| 19,888| 21,587| 25,685| 25,553

3L
%g‘; A35z A=5H 1,236 1,222| 1,170| 1231 1,519] 2,149| 2,597
A4z 349 1,918 1,818 2,047 1,952| 1,688 1,756 1,603
IAZAGHAT) | 35791] 36411| 35842| 27,340| 24,280| 27,028 29,149

APH
Ug%’ IAZAEZE (AL | 38,404| 40,922| 43,568| 30,748 36,101| 40,916| 44,257
(A8 24 18341] 18951| 17,250 14,679 13.933| 14,954 16,142

™ &

[e} 0)
Edyy 9213| 10,112] 9,594/ 8932| 9364| 10,731| 11,742

A}5: TFamily Court Statistics Quarterly Tables 2018, o4} #4339

=

34) ool thallAJ:= Peter Birks, English Private Law, Bd. I, pp. 578 #*%.

35) 1989 o}FH o]F 2011d74A ] Folell M= G, BtoiFslols HaelA <]
obEHizsl Frzle] FHRA: o clsnsyAe] WAL FHow ofF
Az A7 APHEOI3), BRoPEA S, s62 Az
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5o 19973 Te] oFETIES AFA A 196035 H A4H e
£9 o) Ao} £ 9] AB TR WAL AP Qo PAE FUH

o FHATHEY WY AI9IZHE A160022]d). o2 ARSI

(BVerfG, FamRZ 2003, 816) ©]§- AHAIS Q18 4= Sl= A5-axke] W7t
g o], ok, Finto] ofel A 2 afe] Y opAE FAPRRL
o] A5 A7NE 4 Al HATHEY W1 A|16002).

(1) ¥4 22 S5 712

19979] WS Bal WA ojuls F0H0R sk BATATE Qe
Ash PR ob5-e FAHE Aol ofmiUeli FAREHE T Al1S91)30
2 AT Ble] WA ol 88 RAAAIER olFS 2 A9 WA A
FA7h olilet QA1e ool WA ofwuzt ek WA ojuiu WA ohrjx|s)
9] dAE s, AARe] 2R Held & gl dpe] oRrha

WA ol | A gl ARE T Al ZReleh 3, ofs Z4e] A
o4 A oliulel E91 Pl QI W WA olHolcis W Alsnz
ALE). 550 WA oluA7L 9% A9, ThE Alge] Byl A5z

3k

A28ke] o14|(Anerkennung) S g = 9la38) =< W A1600322]de] Al

36) 7 oA ElRle) WAE ol 8 REAAVIER of5e EAE 4 WA ofnly
= QU4 A dialt Asle] ool Tk FAtelde] WA omiueks
(T2, 2ol o A7} TFsele® sfof Arks 2, E4k l4o] WA ofmuz 914

FA|NE ool o]gh A1 i—‘; AAsNoF sl s, EARHAREAERI] A
SAstolol giths Hal 59 ApAHE QUTh ol tisiAe MiinchKomm/Wellenhofer,
§ 1591 Rn. 3 #=.

37) MiinchKomm/Wellenhofer, § 1591 Rn. 4 ZZ.

38) %9 Yy A4z ARG The Aol WA oA B9 AAE T 4 gl 4
sigiet
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39) BE o 29 AT GRS AR 22H AYFANS T 5 ek of u) A600E]b
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Erman/Hammermann, BGB, § 1593 Rn. 6 ff. 3%

40) 1A B Aol g s QA EA FATAE slolok dth 5Y Wy A1597%
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Az
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) 195 S ol 221 9 col} $4% 3 3% WEIAOR P8 oFEAA
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A% o ol $4¥A)
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SO 2 AR st DAFAS W WA oY AV F e,
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gt JejE 34 TiSle] o] Folxith B AR AU ofsAdAdA

of 3] Had:go] oFse] HEQ(Beistand) = 1B Z1(Pfleger), Lo}t
(Vormund)o] oA HAPAE ALl oFso] AgE e 4= 9
], PR} obsS Z ERXA Ee - Hrdyo] Bre] MEaate] Bz
lo] Ho} JAYPALE A sl e gtk oA HxQl, BHAR], Fxclo] ¥ A}
o] HRo] HAE A = JLF Foam AR]A HFREA TS 7
ap715 gl ey = obs el A Y FEe WA JHSE Sl ARSA

b E e e BAsHE %

o

 spol g | BAmdEHge] Matelel Akl | Bandwbgel $7g1el AR
°Fs 9l | WEE 99 ug [ A9 gl 57
1995 130,558 31,130 604,171 35414 12,278
1998 706,414 28,046 - 35,272 13,001
2000 660,304 24,607 - 33,056 10,075
2005 689,046 26,957 . 30,447 9311
2008 651,390 30,963 - 30,564 7,994
2010 630,562 32,556 - 31,377 6,478
2011 615,456 33,445 - 32,280 5,575
2012 605,728 33,489 - 31,619 4,950
2013 589,504 33,774 - 32,219 5171
2014 571,607 32,808 - 35,825 5,323

Z2): J. Miinder/T. Trenczek, Kinder- und Jugendhilferecht, 8. Aufl,, S. 23794 #|21-&
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[Abstract]

Biological, Legal, and Social, Parents
— Confirmation of Relation between Parents and a Child from
the Perspective of Child Welfare —

Je, Cheolung”

Article 844 of Korean Civil Code is the presumption clause that a child born
by a wife married with a husband within certain period during and after marriage
and its closure is considered to be a child of that husband. This clause is one of
main legal provisions based on which to decide a legal father depending on the
period of birth. Before the revision of Korean civil code in 2005, articles 847(1)
provided that a presumed legal father shall bring a cancellation suit after he knew
his wife gave a birth to a child; otherwise he could not deny his legal fatherhood.
This provision was declared, in 1993, by the Korean Constitutional Court to be
incompatible with Korean Constitution because it infringed the self-determination by
a husband of whether or not he is responsible for the maintenance of a child who
has no biological connection with him. Before that decision, the plenary session of
Korean Supreme Court in 1983 decided that article 844 did not apply to the case
where a wife conceived a child during the time when the spouse did not live
together. Thereby, Korean Supreme Court seems to have wanted to reduce possibility
of unconstitutionality of that provision to some extent.

This paper argues that, in order to respect the intention of 2005 reformation of
articles 846, 847, article 844 must be interpreted literally. To support this argument,
this paper compares the parenthood laws in England and Germany, and concludes

that Korean law related to the rebuttal of parenthood, articles 846 and 847, is

* Hanyang University.
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focused on the protection of child welfare to the effect that parenthood should be
fixed as early as possible unless the legitimate interest of parents is neglected. This
paper however argues that articles 846 and 847 do not pay legitimate respect to the
interest of a child to know who are biological parents. In other words, a child
should have an opportunity to know his or her biological parents or to sever the
relation with his or her parents who have not cared for him or her. Lastly, this
paper suggests that the uncertainty about parenthood in the case where a child is

born with assisted reproduction should be removed by legislation.
I Key Words |

Rebuttal of Parenthood, Presumption of legal fatherhood, Assisted Reproduction,
Surrogacy, Legal Parents, Social Parents, Biological Parents
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