HEAAR] AT oL B AAANAY’

%2
(gpdhatan Wepaeoisted i)

W3 Sedehe] A WRAAYN FAMeel s WRAL SR A
A IFAHRE B3 A ek P AdE o] Aol AU A
olet MBAYRE olgstel NASA Gkes AFVTHA WRAAYZ Aus)
A e, gl @ WA StNE WAL v ARRE AR AR o)
& A3 AEsT B, ARARARE A H ASH IIAIBE ol
of BAAHE 2L F AGS BAFOEA QAFAA )3 v B o]
Ve P At TAHA et o AFATES AAZ RAEe) A
AANAGE Fo3te] AGHTFAEEG O £ £92 AT Jes HolFn
ek okgel SME WEAANE HA AAANAD G THste] AgHo
#  Amolt AL B ofelaiA gl

HFNS AR = ARAAGA ] FES A7) flsiA o] TRkt
AAEIL ek, et FEo] FALT, ARAANAS d3je A, AL Fo
gk 7| s 8713t wetel A, ApAAAAL ] I AA Al Atolol AT
713k F3h, Bl ApAARAE s AF Fo] I HEA ASelt. of9f
2ol FaY tAAA Welld 282 = = 7Hagete] 2ol Bate], WA
TARA e de 9 ael] = vteith S AHEE Al olgsk= B9 thaldl
AEE of&dh= A9 AAE ANZLE A Aod. BT ARAAE

*o] mRe 20189 BRFAYI ALRRALABY 35 :
& Alch, 9l Sl ASS G0E T4 ol e el A —Er—é—ﬂﬂ Ak



102 ZHHIE H198 23 (2018)

olgate] o]olg el RE ABL Al Zo] YRAAYN FAle) TIHel &
Holehw Bop A 4ol ohd ‘Pol FAle] FAETHoZe] o] Ug
3},

ZHOf: LIS X712} / A2 E / DI 2HEREE / 2147|E / 0|87|F | BANEZH /
AERAE ) R

EEFNY:2018, 7. 10/ =2 4AKY: 2018, 7,23 / AIxiet™L: 2018, 8,17,
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I ARIARIAES] B Halet )5
1. LHEXA2H S| A2 Rule 10b5-10f
n2 3% o

2 AFEZABNAE S 2RA s

2. MTEAIRI| HE el
3. P LIRAAS =712 MY
UE ATHEAE
IV, AFHARHA 20| HEYRIE I Hlet
1. ARAA oA 2] Mot

I, ARZEA RS HE Ty 2. LSRR AEkAle] Fst
1. A A S 018E 0]2f& =2 A=
7
I

7PEE WEAA Y (nsider wadingVE THAISRE WS ATEW n| T4
HAS Q1A (e W JRellA SdE Adehs ¥
A5 FAss Aot vI/NERE A AeRe ¥ESfa F JRE O
use)ste] AL ZYslobt Adste 4¢2 TEES & F Atk v
o] TARAGT S FAG ol A HE (ol ARAFY) A742E vleNHEE
SRS ol i, 2 5k Al o] &8ty ERlelAl o] &sHA” = #E

AL ot HEd MENEEE o8k T BAHER ©@A JRE ]

I

" aware, knowing possession)fﬂ'

1) YEAAN G Sole FAUYSAS TS 74S 7FoR 319 1 FYFAd 234e %
Tdolt), S n]F/NARL] o] 82 FTAL WY 7|F] Yol = Aol 3 o]FojA= ﬁo—"r
A& #o)7] whEol UFEAF (insiden AN S5 A3 Aotk 1ZAN AR o] v|t)3
43 B3FAUE 7199 EA el oA B Aol ofdth, AR 1<l mfx}i &
FEA| ofydl= 7199 R A outsider)oll 23te] ] F|AHRI} OI%EIL 4T st o] A
< aejste] WRAAY A A 23 ARAGY A174xE WEAA N FAFA N 7]
23 go] Al mINF g ol olels A 723 %Oﬁ% A3l EA AEH Y RAt
wok opuz} A W9le] YRS AR Aa gtk AAA - AEA, A, Az,
F242H2013), 3039, o] oM WERAAN Y WINAHR|GH N E FUS |2 ARSI
ARAGHF O 2= T3 v]FINAR] o]g FA|o| tidolth, AR FaAo] FH Aol
ofd o] FolM= Hro] AFo| glow oo AAY WINAHRE WFNT PR} U3 o
w2 AR

YEL HAVES Yoz JpiA AR Auldk AR gty H8-2 At gla, M x
BR7les He3hds JRE R 7%31 Atole] IA#AZ} e BY 58 FHAE IAsH,
3% ARASAY AGYHE FASL ok v}, v, mEvle gm0l &8¢l A
of &3 AT -FGAH Ao AEgA FRE FHow H%Mfi}ﬂ wkALEE 9] =3(2010), 1354,

n

L
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215k delellA] Ast Ae-olle 5 Zol s FAEA Geha s E, s

= astth 4 ok nITRHRE Q1A% e A A A f-ole

ek Aol gl ¢ 2 JRE o]gste] At B Ao e, nE/iA

Hol g2 JrAIEH] SsiA= sld At FASR wF/NHE wiEo o] F

5 = 9la d AR AYE A B Shte] 291 factor)o]
2 W vk Hell e} g2 ofde] §itt.5 6

ool o} A sloll M mFANARY FA o]Hel A A= e

dm >

T ABE dut YA oF ol83A BYSL WFOE AN 332 4
2% % Urk7) MBAIRE ASHIAAT AN olF ol5A BTk 5
el oz © FANIA PIFAPRE ASH] A ol AdE AN
Aesh, @ FANEADL 93 £ AR AdE Sl g A 5L 5 4
ct.9

vENgR Ay Aol ANE Ay hA) AgelnE FANY
Aela, s Ade] Axlo] SRz HAl -3

A= AgoloF HlZA AHHolgo] gidlve

(1

4) AeZGAE Y 2007, 7, 20, AL 200728159 FA: ‘B FAAR o] P2 AHaly] YA E
93] HVNARE BB e dHA kR ARE @ Avtegs B3y, as
‘o] &'ste] fUIEEY AE 3 Fo] A ook [3]

5) AE&ZSAMEY 2007, 7. 20, A3 2007328159 HE: B FNARE QA5 AN f71=A
ANE 3 A¢ols 58 APo] gl 3 IAL o] &ste] 4715HE AUE 3 Aer Bo] 4
shaL, 8 f7EsE AUE 3 ® o2 29o] ks vFN iR HEE o]gdlth: o] 5
o] gele] | Aol nINAHRE o8t frted AdE & Ao AAT F U A
SEAHE 2011, 12, 30, A3 201105221 F4; AA - A=A, ool A 415W; AA5, TR
AR A2z, AgutolIANRIE(2014), 1183%; AAA, "ARAPEH, 2015, uhAL
(2015), 934%; =AY, ARAAY FHM 15 ARHE, 2hgAH2015), 1049W,

6) tht Al74zE YEFA|ER vFHHRE <143 AejdlH AUE 3 4 2 HRE o] &35

i ule =AY FE oleS Fosok 3t dHde AR nINFTARE Unkygor

HE o] 8T Aol YA Fe AoE ARE FHE - ol gavte FAHZH FA7 glu delF

ol oXo] A AH3uto g FAAMNS FHE IAY = glvkn AAsa ok Ed

2008, 11, 27. A1 200856219 A FZ.

AN tEY 2003, 6. 24, A3 2003%1456 FA: ‘119l 10] ol 22 RE AALe] §H S

#e ARE AGekS 7hso] o= A vha stejgts gagl 10] SAE7EY AES 14

F2A & vEEs e AE RECHE #eE oiE "AWE & glorg vl 1] F.%

WEAHEE Adugiths AdEe SA7 Qe 3 vl 10] ¥xel 28R n|IfYRE A

wol 0|2 F29of wule} #A3LS] 1 HRE ol gt @3ty oot

oS & Fbell gle 499 @9 dEE AREFATL Ao HFEAE 9fste] FUF

FAE vizste A$E E & otk A4 - AeA, g #4169,

-
E
i

el

X
2L
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2| thFFulst vt ﬂl%ﬂ%ié o]
I, T4 22 e F4S AEsAnd vevig R
Ol%Oﬂ EHD‘?W &s & SUh10

nZoAE nEARR A5 o]de AYAA & 1A FHolgt & 5 3
AFAA WA (pre-arranged  trading plans)¥ e A =R ebo] Q7 A&EHo R
ojolA|aL k. ml= el =l E= AR A olgh of el E¥E Rule 10b5-1
of et FHE AALS Tl Ao, dutdow Fate] hRA7L vFAA
BE X537 o]del mlg] HE7 (broken®t S| gujujAkSs A dete= A
7RI, vsellds E2elal 2] ARAR ] s ofstzte AR
Aol w2 A2 Ads WAANR A=A St 2= =78k v
TAME 37149 dLdEo] AANAYE FEte] ARG o g2
ool YL Jlvh= o] A elAEd ARS8 RE EolA|aL Sl v=e
SEC(Securities and Exchange Commission: P|=ZAAZ | 943]) GA]| APAA A G 9] P
& 7hsde st AR S A3 Aol AleE Eeste UohE HEstaL
SAEFAL sl e},

vl fRARE WREARAR A e AEetal s 2 AR e
= ARAAAA G Y] F8o] FUA EAE F QU ol FelA o] 2
APARAG S HE ThedE MR olF AT F e WS At
gtk fejuetilMs obd #E =orh detA| ke Zhgell ml=elM e =oE
THoR AR, $2 WAl dtolA e siHE & A dFet

oja o] 29| A= v 2o A AR RAI G B9 v AN
o et & A 7wl el AE(m), ARdARAg S 3 2 B #d

TAT T MFTa. oo ARAAHRA ] FE-E& HAsEy] A AN
kS AAGE Hav), o] =oE AElst & Hethv).

rlr

9 A4 -AeA, gl A, 4164,

10) A, o] A, 936, ME&FGAMEY 2008, 11, 27. A3 20088236 FA(F1¢l0] FHE
53 A3t TA riefefol Wrke Aol AW *}OH

1) ml=e] WRAA AR e ARAIY Al174%2 728 vud SRE A2, ARG
AR T TR ol &9 A AP, xalﬁzz *Pﬁ%deHEHzms) Fz.
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T, AFEZENA 2ol 23 Yl 7|s

1. W2 xtHzHe| |2t Rule 10b5-10f e =3I& g

(1) 91471234 o1§71% 2 Rule 10b5-1

=

AlAH

u

A Axol = ANSAHL WRAAHNE A st $-2 Ak
17429} 22 HiEe] 18S 7L A Rt 1934 SAA U (Securities
Exchange Act of 1934) A|10Z(b)e} Lol we} SEC7} A Ae TZH A7|F A4 <l
Rule 10b-55 7|8tz o elel e o3 J4€ Hel2g &5 W3
H7b A QAT

Rule 10b-5% 72X 202 A71H 9 FAS= 1A RE 18 & 13& &
AR WEAANE AR TAES FAS] s AsiAelAl o] 2u)
scienter(71%ge] e))7} Qlofof gt} 1) 2ld] EA} F21& Adshe 719 o=
= YT gekstr] il oj= A9 scienter/} okl B AAVPF EAHAC
& scienter 817 #FHsY, YREAL v ESY] BFE A4S AdHl (knowing
possession) oA A#HSHH A EHET}, ol AAE AHE o] &(use)F oo A=
=7k FAZE AT, ol #sto] AwtstEAl dEldMe Azt oA AU

24

12) Alel o] Fo]&(fiduciary duty theory) & F-AH-8 0] 2(misappropriation theory)o] A o]t} 3| o]

29 diside AA4 - B, &9 A, 3913039 Fx

13) Rule 10b-5(Employment of Manipulative and Deceptive Devices) It shall be unlawful for any
person, -

(a) To employ any device, scheme, or artifice to defraud,

(b) To make any untrue statement of a material fact or to omit to state a material fact necessary
in order to make the statements made, in the light of the circumstances under which they
were made, not misleading, or

(¢) To engage in any act, practice, or course of business which operates or would operate as
a fraud or deceit upon any person, in connection with the purchase or sale of any security.

ZA 5w vjEs wHstel - thgel W9AS B Ae el

(a) A8 BFHoE Fo AY, =F 7|ug A A,

(b) T2 Al st s9x&S sy, &l 6361121 3ol HFol Qa7 fFEEA B
£ 3l7] fl3te] dad Fa3 AHES reele 3l e

(© ERIGIAl A7) B 78] HAY 2 5 e 39, 38 =2 AEF SAkkkE A

14) scienter® 7|4 = AAZASHE 9 X (intent to deceive or manipulate)2} 3 4= It} Carol B,

Swanson, ‘Insider Trading Madness: Rule 10b5-1 and the Death of Scienter,” 52 U, Kan. L Rev.

147, 155(2003).



TG/ 0ISHERY 2lMnt 0| 3 AR eiAE 107

t}. United States v. Teicher, 987 F.2d 112(2d Cir, 1993) A= WHEA/} B4
gk AHol nF/)gE gk Avte 7 FHI| scienter?] 2718 FZAFIYt B
UTHEG7]1F: knowing possession test), HFH SEC v, Adler, 137 F.3d 1325 (11th Cir,
1998) HANM= HAZ HHO| o] o] glojof ghrhar FAIeHHAX, Tt o]2|gk

Ho| o]82 AW HAZNYH FAE 5 thal sFATHelE71FE: use test),19)
Adler 4 o]F t& FHEE AR ‘o] S StFHX YWRAAHZ
Adat7] AsiAe w7 EEY EAfrel A Atold JIFAAE 876 HoR
7184k, SECE A Hgte] oFsly= AS 2] fl#l 200019 Rule 10b5-1& A€
st A 5 e mlE R 1Eke]” sk Alwading “on the basis of
material nonpublic information)©] Rule 10b-57} A&} WA go] sjdsicia
A& THRule 10b5-1(2). L3 W]E7F R “7]8 Agek AxH o2 A
o HTNFEE “A @aware)dt A& oJn|gt}al 177tk (Rule 10b5-1(b)). 5 Rule
10b5-12 7[2# o8 QA7|E S Huo g ne7id s dA Ade 4ol
= WFAARE AHE & Belal dv}. 16 22y Rule 10b5-1& HER o]0
A, FINAARE o] &3] AkSS ulshE A4 3 (affirmative defenses) ]
AL ATk vl R 718 A7t obyEtal 183tk Rule 10b5-1(0). & &
W 9718 2 A YRAAYE AHEA geths Aot Ax Rule 10b5-12
RINZIET 0] 87]F AtololA dF| BHES & Alolh, WFAA R 1A
AX7IEl o w) 7Hd 2 gdd 5 AR, Q1A 72§ 7Enhs A
HogrAle] M7 AUAA 24E 271 Qlvk SECE Rule 10b5-15

% 23] z3tA7] FoZ Helt 1)

F A7) F ARE o] &skA| et A= AW
7] e @ PlB7IREE 1As7] dedl SAuulel] #& 7459 Sl o}
U A4, e AAAI o] EAstaL, @ ol Ak, A, AHAG = FAIA

o M

fo

A o
ol

15) United States v, Smith, 155 F.3d 1051(9th Cir, 1998) WAL H|S$F YA oltt thel & He=
Rule 10b-5¢l 718k FAMRIAZE EAIE ARbo]17] wiitel] YFA U] H3ke o] FAA Ferha
Bkt webA o] Aol HEZoA gt ARE F8&3 AME dFsleol g

16) o] ZA ©<=8] “Q A (awareness) TS QT30 ZH scienter 871 A8k Fo] oy} Bl <%
o th3led SECE “Scienter remains a necessary element for liability --- and Rule 10b5-1 does not
change this"2}al 3}HA] scientery= oJA3] @7FEE &2l T}. Securities Act of 1933, Release
No. 7881(Aug. 15, 2000).

17) Selective Disclosure and Insider Trading: Final Rule, 65 Fed. Reg. 51,727(Aug. 24, 2000)(to be
codified at 17 C.F.R. pts. 240, 243, 249).
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2 wjujo] =, 7H4, dA] Fol SR H AU, ol& EEshe E4 o] 5o
AU, obd ™ g WRAE 2 W8l tigte] S v gk g H o
lofok &k, B o] F-ofl SHujul7}t o] Hgk Ak, A4l AL Hazl =
FHUThs Al 7HA AHdE 45stelol dthRule 10b5-LOMO@W~©). EF 4|
A= A 9](good faith)&oF SFh(Rule 10b3-1(c)(1)(i)).

(2) Rule 10b5-19] W2 =7 ol A4

Rule 10b5-19] H2l= -2 AZA 9 s eeze fARBH] =5 5 Sl
o Aolot U]%ﬂ]@ié— ol-g3te] A= s = EXQIA AEAIGY
AN7425 Agstaa & ), 1 FAARE Aol nZNHRE o] &35t skt
SEE AP WEoE AAZ S Sk Rule 10b5-19] =54 FH 2318 2%
debd ol2fdt 5 A @ fEoR & 5 Qlrh
thet F98F AL Rule 10b5-10] o]&H} “0FA3} 74 (safe harbor rule)o] o}
U= AHolo}, obde FAod AN d 74 205 BT 5438
thd 54 jarE ulebA] @2 AoR IFE F= As THAT 8 kA
7

_1

oX
o
Id
I
o
)
otk
=
o
lo
Fo
a
o
N
&
ol
N
s
=8

=
S0l = WW~ ofe} S T #H W] vl gldeE FEE Ak
v Rule 10b5-19] =2 g2 HJEF (exclusive)©] A1Z<S 7}AIt} 19
AEE 91 gld A= T A 154 g 90e S5

o2 Hog ARlo] nINAHRE o] 834 PSS FAL & firk= Folrt
wpebA] w=re] HA| shellA e -7 ARAIGR O 4

AR 2 ARE o] 83HA ke WEoR AN 5 glE oAv} o Bt

2, A7 EAI=le SEH s

9lol|A] AF3t Rule 10b5-19] A=A 3 a7l

o

F3ato] vAAR A5

J2 54 TAVEEA Ads AAY S A s Ao B57X|(protection)

o)zl & 4= Qlt}. Black’'s Law Dictionary 1363(8th ed., 2004), v]=Au=AHA}

ogx= AlrdAlo] B3 Rule 506, AujAlgke] B3k Rule 144 3|Ate] A FAFH S
Jd'fﬂ- Rule 10b-18 So] Ut}

19) Rule 10b5-1 Adopting Release, 65 Fed. Reg. at 51727. Z&o|% B3} Rule 10b5-19] &3
Fe kAF FAolgtn AR olslHE A7t £F Ut} See, e.g., SEC v. Lipson, 278 F.3d
656, 660(7th Cir, 2002).
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N
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= 4y o

=
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oldel T AdANL AAANA e} FES AARAG S SH L
FF 54 S8 7] deke @Ak o g A dEas
Wyt gake) yrahel SEFAYAL Atolol] AAEE Aok dHjE Wrt.20
Rule 10b5-10] 2000do] AeE olehs SARRRAES oI5 AdANA Y
olge E£F dol HUL, WTolAE WA 5 Delel At ololA: 9
oh 20 ALAAYA L] o) go] THlE Ze 5 o] ohuith TheelA Uralsol
ARANAGE Bl e 5 Qs ke 442 dee] s Wl
0 AAANAGE 24T 25 g M0 P2 BT e B4l AL
) w13l ol uh AL
A4 AL, TFANE T FH Folsks 157} bl
Aol A Feph Hgdvkn 22 wek o9l Bl A Be we
FAe Estad ¥ o) UIHH@EOH &4 A2
of me Ak Wik, A% 4 Fee Bt 3 B} 4P g
Joleh, web el A AR ooz
o FAe W] G5t e Fetst 2 A duSel dFuc F4 o
A 5 AT 299 dgol o qe 2
ARANA YL 53
oh.29 SECE olejg AHAAA 2ol Egs

2l

N
Ry
rr
=)
alll
oty
~
rlr
=
ofo
tlo
i,
ol
ol
N

20) Noam Noked, “Rule 10b5-1 Plans: What You Need to Know,” Harvard Law School Forum on
Corporate Governance and Financial Regulation, Feb. 5, 2013, avaiable at <http://corpgov.law.
harvard.edu/2013/02/05/rule-10b5-1-plans-what-you-need-to-know) (last visited July 2, 2018).

21) Susan Pulliam & Rob Barry, “Executives’ Good Luck in Trading Own Stock,” Wall St. J.(Nov, 27,
2012) [hereinafter Pulliam & Barry, “Executives’ Good Luck’], w|=ol|A &= 3JAle] HaPl Ay} 2o
WRaE8 olyg} )oY o] AHnonexecutive directors)l] &J3F AbAA A E AA] ket Qi
2004 oI WIS ASIE A IR ADAPAL o152 300 S0 0

Yol oJ&t o] &-& 55% F7}F5FIT}. Susan Pulliam & Rob Barry, “Directors Take Shelter in
Trading Plans,” Wall St. J.(Apr. 25, 2013), at Al,

22) M., Todd Henderson, “Insider Trdding and CEO Pay,” 64 Vand, L Rev. 505, 508(2011) (1999133}
2008 Atelel] FFHRl /NI AP HA| By Ak o)bg 2554 5o YR AFHD).

23) Sougata Mukherjee, “The Dangerous Game Corporate Executives Are Playing,” Triangle Bizblog
(Dec. 11, 2012, 2:29 PM), available at <(http://www.bizjournals.com/triangle/blog/2012/12/the-
dangerous-game-corporate. html? page=all) (last visited July 2, 2018).

24) Henderson, supra note 22, at 509-510.

25) Linda Chatman Thomsen, Director, Division of Enforcement, U.S., Securities & Exchange
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E3 Rule 10b5-19]] whE APAA A YL o)A gid WA SAES

S|Abe A F-oftal dek. Rule 10bs-10] A E7] o] do] WMEAES 3jALY 4l
o] ZjAlFA ] i) 7hs ol o thel o wiwith o]"A A& sfof A
Ak, BAledlE= WSl SAEAE AT wf AoA Hojd &
shalgl Setto] QI%17] wiiolth, Z1#u} Rule 10bs-10] A H o] F2& o7
A7F B71A A = Ak,

o] APAIAZE R Qdl 7IHES WRAAYe} dFREHE FAgHd <
213 Hakg 9 £ Al A Rule 10b5-19] g o] e, WHEA7L 244l
FEEYLE tstslr] 93k A573] 7H°W°1 ol 42 A= sluigte AlAdlA
T o8 A AAAEE Adee AsE Qlsta vhesthE $E7t
k.20 EARE FA= WFE AL ofgt 71&17} AAA A G mE A

=
o=H, J|YEE FAH AR wg B g5 BAND F g £
2]

18
tlo

32

e o T
s
<

s 215
oS I
= O

=

ZH
1 el lH‘I‘X]'}:‘ AAAAG S S A7l AR 2] Babd AdE
& =, ofHE Ade g2 71t S tiatE ARE st %
was @ 27 "dv= olfo] ioh®

ol o] AEAYAYGE T L F e AL dYES2 SECTL
Rule 10b5-1& AT of WEe Z7sh ddgadnt. 2=y ARdARAF ]
71 Sl & OE o7t 3 S, AR vkE WRAEe] vg AR 7]
sto] AFHTFAEET £ oS dE T = 718E ARAYA ] AEst
7] mZolzhs AHoltt. ofdll thste] offollM “FAE] duEt.
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B
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°
>
O‘LO_4

Commission, “Speech by SEC Staff: Opening Remarks Before the 15th Annual NASPP Conference”
(Oct. 10, 2007), available ar (http://www.sec.gov/news/speech/2007/spch101007lct.htm)  (last
visited July 2, 2018).

26) Peter J. Romero & Alan L. Dye, ‘“Insider Trading under Rules 10b5-1 and 10b5-2," in
Postgraduate Course in Federal Securities Law 893, 901(ALI-ABA Course of Study, July 18-20,
2002).

27) Id. at 901-902; Donald H. Meiers, “Rule 10b5-1 Trading Plans: A Win-Win Situation,” Metropolitan
Corp. Couns,(May 1, 2001).

28) Romero & Dye, supra note 26, at 901-902.
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M, AFH7HEHA &S] E& Jlsd

oA HokSRo]l ARdANAIE S Bl e F e o dgEe] v 2005
W7RARE S th 2o AbghEol Rule 10b5-19]] whE APAA A E2 E-8-o] 79

9L, B AN T A vTAIRE BED AZA DT A 2 =
EERlos) e ST $ AR PAGALE 200 A,
A=, MRS Rule 10b5-10] A H ol & 113 A H8& 7FedE
olAE) & Aol Ao}, HA|Z SEC ¢Yo|AE Joseph Grundfeste= Rule 10b5-1

o

e gAl SECS 1 ARF e AANAG N GAE APIE F Bu YRS
VYTt EeF AAANA Lol Mgl el PAAE A AL TS
AZSE HHOE 715 A Yok Bukg AV AztE ek

ot AHIAUALS Fokol AFBTLARULG BE oS e
89 A8 Aslia, U CIENT BB LISD AR 2 A3
5 27K, olold FHA ARAUALL 1l o] FolA
AAN A% HAEDE.

o

rr
Mo
i)
ax
o,
= r
iz

1. AFAE A=l S olZst 09

ok

EOl
= —

o2t

o
s

ARAANA Gl EYBORA, VIFAPRE ol3he] o]2fe AORAE W
AANZ FAHA e ol WA Hek. A, AdARA AL ST )
AR VBN FAE AT RFOEA AIARE AdRrE ofole
dg & vk BA, AANAGE £US A T AL A9z B9
¢ 2 gnt By olefe WIS Fo) PP HUUS v 16E A et o}
Holxl 2tztel 33e Asiict

[

JPN

(1) BAAAY 2L 5 ol I5

Rule 10bs-10] AHHo 2 <late] YHAEL v AE A o n|F

29) Karl T. Muth, “With Avarice Aforethought: Insider Trading and 10b5-1 Plans,” 10 U, C, Davis
Bus, L J. 65, 81(2009).
30) Jean Eaglesham & Rob Barry, “Trading Plans Under Fire,” Wall St. J.(Dec. 13, 2012),
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NREE ASstHete o o AdE TR Fa glo] Agd Ags 13T &
Sl HAck, 2 mE AR FAANES FAT £ A ol HAd At
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ojRer, HZole oF 489 10] Dol ANFAHE Trae] AAYALD S AHE e 7
BHog ARgEle] e rfa st} Alice Bonaimé, Jarrad Harford & David Moore,
“Commitment versus Financial Flexibility in Payout Decisions: Evidence from 10b5-1 Preset
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51) Pulliam & Barry, “Executives’ Good Luck,” supra note 21.

52) Eliezer M. Fich, Robert Parrino & Anh L. Tran, 7iming Stock Trades for Personal Gain: Private
Information and Sales of Shares by CEOs 20, 23-24(July 10, 2015), unpublished manuscript
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The Korean Journal of Securities Law, Vol. 19, No. 2, 2018

Awareness and Use of Material Nonpublic Information and

Pre-arranged Trading Plans

Chang, Kun Young

ABSTRACT

Under the legal regime of both the United States and Korea, corporate insiders can
avail themselves of an affirmative defense against the charge that they violated insider
trading laws when they buy or sell shares in their company’s stock as part of a pre-arranged
trading plan entered into when the insider was not aware of material nonpublic
information. However, the trading plans introduced at least two loopholes in insider trading
regulation as follows. First, trading plans allow insiders to accelerate or delay the release of
news to maximize profits for pre-arranged plan trades. Second, trading plans have created
an opportunity for insiders to enjoy risk-free options through the selective termination of
qualified plans. Multiple studies indicated that insiders trading through these trading plans
manage to significantly outperform the market. In addition, illegal insider trading under the
guise of trading plans is made easier.

A number of changes to the current regulation for trading plans have been suggested.
These include requiring varying degrees of disclosure, limiting the ability of trading plan
users to terminate their plans, allowing plan transactions during company-imposed trading
window periods, imposing a mandatory delay between establishment and trading under a
plan, and prohibiting multiple or overlapping trading plans. While some of these
suggestions are helpful, this Article suggests that regulators should consider shifting
regulatory paradigm from “trading focused approach” to “activity focused approach.”
Namely, the insider trading law should regulate all kinds of activities using nonpublic

material information whether they involve trading or not.
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