%)6%2 O] 8¢t tax Shelter‘_)] SAF} A

2 2 (Futsm yaHedsty 1, FHAY
2 N E(Egsm 2Ysn $ns, DURAY
S Xim

X sheltere| 7zt &4
A

AZZ 0|Z¢ tax shelter =2

= B2 H
nu-'

2EA0] DAY 257 HEHE ARE fA5T Yo, 2L Fele) T
AEANE BB AR oS 8 FATFI} AR me FEIAE el

o
o, Eael A H2 100193ke] HAAR F NEA 47 A
3 e ASISIC

= g 2

e shtiehe e 7 AR gl 24 @ e o)
2 7)Ee AW osE A7t o FAY AT AAH Ao T4
2 25T BAUS Al tisl ZAE HNT 5 i Sl o
oJv]9] tax shelter® /)& Zesteh, AABANT BEFFAAAAE LS4
o] @A) FAWAL DA N2 Fele AE B 250 UF 7

H
To] Ei 20189 % e wH] A M (HRF-201801-007)0l oJste] 755
Fd 1 201801.29. AAFY : 201801.30. A Y 1 2018.02.07. AAZAHY : 2018.02.08.



AT AT ARG T4 e el A
& 2ol B3kg ® HAH Ado] g 7
ZASNE BA 0w G AdE Hes
AdARNA F8 ZHo} 5717} o
ik HAAGE B deld e

A52 AT FE JUL Aotk

o5g VESAAE A A o
AAH o2 AYNIAL 224
R, Ao 34
&5 HE oI5 AP
A7) S A2 ol

%
-1}4 >i T
ro
(o3

1>
03

BH
Ly
S

mo
)

ol =AFIE Y] HM = Al SeFEdA SAT o8

How @A A 2ES Fhatz Best ok o A

st AAH Aol gl Al A A8y AEA Pechs 91 B

& Fark et =3 T FAAE o mehs Al A A =%
gRloetd Aestols 3ol A o9 8 A A=A 1 AE A
B 78 52o] 2AEES B1al she AolAtha g ARE 2439 A
2 HE U8 #He = 48k Stk

FAof: dstxstaF, JALUY, FEWA, FANAAY, 2A 39 F, EEF

SYES
I. gio e
FEAEEL FARES STV|8 Jthets BAREONA B8 S| Bfst
E BT FHANELS 39, B4 B Akl A91E FARlA Bl
A ST AR 2 AN FAAE BaSD AFIHE A 4
F FAEE S8 Aok LAY L ARAFAFEEAYAVIEE ol 1
afo]c}

5 % 5o] oA o]e) e 4}%‘% w7
of A 7|8 Al mep FEAES
AL Ao 2 dAR 25T 3}

S Slom, FEAFORRES £EE oL, NP

al
alo
o
o
AN
gln
:\o

Jln 2



ZEMES 0|28t tax sheltere| AT IiH / 2E - BMHE 237

2
—
&
X
1o
=
o

Aol 57t aERint

FEHFOENH Y FEASS FPLSH PRI AADL T Stk
F4, SPAERAR AIAFINE - §H D FAYAESD 0T 5]
otk AAOERE Y FEaSe FAt A AHe gk FAYEEY S
PUE FHGELSHY YA H 8, YFES) LA FAE 34
AEY FEAST AL S FEHF FRaTo UF 25AE A
] o2 WAl o Rs} ol

EAAE HEshs WAL LS ARAN Y A AAHDA FAR)
AST & Y Aish Lol hE A oS T FHE Wakso} o3 9)
o ASAME o118 AAE 25 FASE AANE FARL Yol A2 B
Hel FEIEANE 52 AAH oS o AT PELS AYAE B3}
At s BAGES 712 AR AANNS B FAE Hshun s
A mE F§ARE thre] BAlo] MAlshn ik

BaolA AFAEL olgh palste] A2 100197E SA Uil BAIAR
Z UEAQ NS A5 THE ARSI BT PEA ARES maE
e A RS It P E R ERRE I ELRE RE DR T
on, MYaS BANNE SEWAAA L NAHNAT, FAHFEAEST B
A FARARAAE AT

ZAFEFE AR YRIAE o5 AN Al BAES 2453
£ St Y & L Aol 7= Aol 2Ae BLaAss v 9
of 4 o7 Two] T = Rol7
ols} o] 719 AT OTE FAE] of

b
b
ok
A

h
B
)
)
©
~
>

e W3E S
Y A AAS =2 BAAQA TS 2k Aot JE AEES
25 FAEHAES Aol sl 24 ZAE 9T 4= A= Folghs oo A
“ZA) 3] 3] H(tax shelter)”ol2tal HWHsla IS AAHZ R BAT 4= =



= A “AAA A Y F (economic substance doctrine)”-& WAl YR ol
wohsta, dAA o 2= TS vE AaskA &S A AAE Tkeke “AzIal
J(voluntary disclosure)” A =S E=Ysla Aot Baroax Axz52] F432<
Aljte] old AZHER AFAESES Bi9 AFES “F8FES ol &T tax
shelter®] @& HAZ"=E sp7|= 3T

I, Tax shelter?| 74Exn} EM

1. tax shelter?] 74

4
%2
rr
=Y
o
;O
4 2

19999 7€ 159 AF-Fe ZAS A E A AT SARY AGE EA5
£ B3A “HAE o] &3 M ST kel Al EA|(The Problems of Corporate
Tax Shelters)”(¢]3} “1999d EIA")2& 7SS T

1999 B A ] Abel] whel =Q1E HapA o2 23| 9 A A A ol o]}
A z2A3| 99 e] AR o g 27] JAS flal v= AR “2A S
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1) Section 269, 446, 482, 7701(1).

2) Department of the Treasuery, 7he Problem of Corporate Tax Shelters(1999.7).

3) CCH, A brief chronology of tax shelter policy: A look at the past to know the present,
CCH Focus on Tax(2003.12.).
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19999 HIA = o]#]d A S-S 722 2N 394 (tax shelter)Q] “ZA) 3]
9 A (tax avoidance transaction)”] 7/N'd-& T3} o] getstar Sk

2AZ I A= AN ZRE FEHoz JdHs Al &5 T
AYNZEE FE|Hoz JdEEs exAs gl Hs) onrt fle AdEs
o gty BAsAH, 2A B9 AYE AAA 250 It AFS BHA
SHA wiAlsAY A=Al ZFSdhs AUE frdTh o714 AldE5T
ZAE e AATIA = AL,

1999d BRuAE o3 Mg AE 722 Oukd A 3|9 W2 74 =9
< A= o= 20100 Z7hA oF WA v AT

2010 3€ 30¥ MAE vlx =AML AT01= AAH A AL
(economic substance doctrine)] A8}l (o)&o] A=A o] Y=L T A
A7t G FAAY] BAA ANE Hu] YA HABA T T GAATE g A
= 3l AAZQ 548 7R 2 lojoknt 1 A A 2 A (economic substance)©]
U Aol I8A] ke ASodle A ] F8HA etk sk ok
(§7701(0)(1)). ZAE AL stale dAIAke] A A9E (A9]) "AAAIA G
Aol disliAe A o] wiAETE o|&eltk “AIHA 79 (sham
transaction in tax law)” 7|@e] A A3 Aol E & 5 YT

4) ACM Partnership v. Commissioner, 73 T.CM. (CCH) 2189 (1997), aff'd in part, rev'd in
part, 157 F.3d 231 (3d Cir.1998), cert. denied, 119 S.Ct. 1251 (1999).
5) ASA Investerings Partnership v. Commissioner, 76 T.C.M. (CCH) 325 (1998).
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o] Tl & 9 wAido] Ak} zMake] AARQIALolo YATE wiwl =l B T}
AN, 194022290 TAUl-§-S Aoz 243ty 98l Wyt SAPATARE o =2lel A
o= Akl sl e ASARGS M-S Aol B nldteE F4S HE S gl
ZAFTk gl AR ted AAaketal, O Aake F2439 w0 2 Minnie Millers} 71
dHoA EEATE 1 3 oA S =208 Miller FH-2 a1, Wl el
A 2 3lo] oMo FAket wAF A Ze A0 F o]PHU) D Hk Aol Yapelo]
3| Akl AFE $1,000 vl S I8 AFe Aoz U2 sk 3¢ Foll Ak
A=pRle Aol Al S A TL A FFo 93 2Rt mjEr} HupEes 3)ALY
Ao 2 HFETH, 3|Al tist 2A= 39 EAS Aotk a8y AL sAg
AL A= AT A4 Dol Aakg v Esla, AFo) e H4A] FFoA Buldk A
g A ool dttn FAHUL AHYL olE Ade &3] ZANFE 3957 ¢
3l A g AAlohs g2A 2olr] s AdE FAo Easitdy ZEXUL FaAl
3P AL Fahs I dulE FHasHa, FF vdle ozl wgddEs FHS Aoz



242 « =M= =27 H34E M1Z(2018)

o $718 AAH AAR Hot 11 10l Y RFySHE AdE ok APS HE

£ 93 BT ek P F ANYOEE AL SANHE ok )
TAYY S FEFYOE SUNA 2T FARY T AL Qg Boltk 4
UL AAH AL FHIE of2) WA AT F 2ARAAAL F7ol 7}

A e
A 2@ WA oke dgsts Ao ojslsa ANe 48T 4

(2) gt= wEld “ZMET"e| JHE

Aubd ZA S PAFAE T 9 ke theel e 24

&g & %
PATFY F FRYALRATFH 2 4T s ok
Fe B3 ye e AAA Ad ghdel ulFol (7o) Felud Ads
HS J70] BAHOE AR o 24 %e Hole e sHgasie
ARSEA - AW RS S BB S e AelthD - IS FAS
Btk

7) i 1991 12, 13, AL 91577170 B4 o] AR wiERlo] HAS|AL ol RE s
sl EAE vt AMdS dHAE W o g YRS HH AR A ol w
€ YE25AE Fast dve o2 3Ake] timolAk il R FEE 1Flste
a9} 22 8o AGAE 2t thxol A 7] ko' AfdoldE T E B ESAT
7F Foll A o7 £fFHNHTIIE BET AFolth o] ARde AAF| oy AEA
o] vtz A8EE Aor WY ofEe AMBEAE THH AL
ob&2] tH 2012. 1. 19. A1 200878499 M At Al FA AN A i & vy o] the]
Ao tig RFojd F tgd FEe Fud s Aol “tiHde 15t A
AR ERA o tiste] Z270] 7P ol sidetA] o= 7 AR A olaL A H] #<
T glo] A Ao dH el ofste] 2AF AP FRTE ol fFE T EHS FAT
T The QRS o ARCIAM Bl vt Sle ZEu A7l dEskal Sl 78S
£ U A8z SollA I EHe A = 7P $LT NF LR olaT Ha
= Atk BARARE Abololl il e] oAt Aoj| RIS TSI EA S I AP &
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48 a7t e 992 28 B2 WA 7P Axdde ol2A RepARt o}
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Ak o]z} gl ARl o= Aol sl FstA] Btk AAHORZ ASAT) FtE
2 A H3loH ol FABAAE AU BALSE HA Lo] AFE &5
2 AR AN (market discount)4Dell 3Fgc} o] ARdoA] Flo] WaiElel
(original issue discount)©] UATHH T HaYeQleH o] W) kA 2 o] AE ©]
S& FAEAS Zlolth. ey Hio] ofitE Z¢fo ti7te dldale X vk
7Vl & SHIAE Foll e 2R aid AdS ot omA AL wa
SRlNE A1) FejE AA | Aotk @Y A5AHE AEEANL 3
At o2 ol A ot FAAL Lo] ZAF A E Sl AAHASPAE vIAY
ARl oz P Aolep|Hh= el Alo] AAMEE SR H
gk Aotk o] HellAl o] A A& Y-§ tax shelterx] 3 Ho|A T A2 19
H XA F2ek Flojt)h A7t Aojd T8 4902 #H A5HH dAFYH ¢
HE =2 Hofok & Hojt},

46) THik tax shelter® ZAGHRFAES 7aA7)E AHE 715 07 98] FA LSS o=
oz FYA AHYdtH, AFgaFdFAAE tax shelterel] sEE % Uth
(https://en.wikipedia.org/wiki/Tax_shelter)

47) AdERIY e 2Ae] FEHER ] AMAASIHE, S A5 AAY oAk}t WS
FHE FEHSAY AAY A AER A% FHF w339 2to| & 9w gt
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2AGAANE A48 = AL 2]
mhAute.2 FAWAARANA AnE BAAE 1968 F dFFol o
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27) A7 Aale] BAE F49) ARE A3 thelstel 1 Ae] BolE B
oA 19 Plgre] F771 8 F FAL st PHOR £549 S 3
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Stieks 1 Ade] 28 BHolt Sk FF FHFELE A 5]
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<Abstract>

Analysis of Cases of Taxation on the Financial
Products Functioning as Tax Shelters and Some

Suggestions for Fair Taxation
- Focusing on United States’ Concept of Tax Shelter and
Economic substance -

Oh, Yoon - Moon, Seonghoon

An income earned by an individual in Korea is only taxed when it conforms
to a taxable item of income as enumerated in the Income Tax Act (“ITA”). Not a few
conflicts are arising between the tax authorities and the taxpayers. In this regard, four
representative taxation cases during the last decade have been analyzed and legislative
suggestions have been made accordingly in this study.

In the “Yen Swap Deposit” case, the alternative transaction argued by the tax
authority as an ordinary transaction which should have been taken by the deposit
holders may not be compelled without proper individual tax law provisions.
Therefore, the transaction may not be disregarded or reconstructed by applying the
“tax sham transaction” and “unfair tax benefit” concept. In the “Bond Discount” case
and the “Gold Banking” case, the transactions made by the taxpayers have economic
substance and were not pursued for the single purpose of tax avoidance. Lastly, in the
“Stock Lending” case, if the principal purpose of the stock lending were found to be
avoidance of taxation on the capital gains, the court should have decided that the
stock lending transaction be disregarded and accordingly the capital gains fall under
taxation.

To prevent these types of tax avoidance, first, the introduction of
“comprehensive income” in full scale will be the most effective way to realize the
equitable ability-to-pay taxation under the ITA. Second, Article 14 of the National
Tax Basic Act (“NTBA*) has to be amended to define the term “economic substance”
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and to disregard transactions with little or no economic substance for tax purposes.
In addition, we need a provision which stipulates that the tax officer may designate
a transaction concluded mainly for the purpose of obtaining tax benefit, which an
ordinary man would not have selected for the attainment of economic objective, as a

tax avoidance transaction.

Key words : yen swap deposit, bond discount, gold banking, stock lending, tax

shelter, tax provision on comrensive income



