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Va. J. Int’l L. 931, 2002, p.935.
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Abstract

Multinational Enforcement of the Capital Markets Act
- Focusing on the Anti-Fraud Regulation by the Public
Regulators -

Chang, Kun-Young*

Faced with the internationalization of capital markets, Korea needs to protect its
investors and markets by applying the relevant laws extraterritorially. The Financial
Investment Services and Capital Markets Act (“Capital Markets Act”) explicitly
introduced a new provision recognizing the extraterritoriality of the Act. While
Article 2 of the Capital Markets Act comprehensively provides for prescriptive
extraterritorial jurisdiction, the enactment of extraterritoriality alone does not
guarantee that the Act will apply to cross-border transactions effectively. The
effective extraterritorial application of an act is inseparable from the adjudicative
and enforcement jurisdiction of the act. Specifically, active investigations and
detections by the public regulators might be the first step for enforcing the Capital
Markets Act. Unlike domestic regulations, however, multinational enforcement
actions outside a regulator’s home country becomes more problematic because of
various obstacles. This Article examines difficulties which domestic regulators may
confront in enforcing the Capital Markets Act extraterritorially and makes several
recommendations for more effective multinational enforcement as follows. First, the
Korean regulators should continue to foster cooperation through the I0SCO and
provide international markets with the information and tools necessary for
successful regulation of cross-border transactions. Second, the principle of dual
criminality should be applied in a modified form for the effective mutual legal
assistance in criminal matters. Third, there should be a legal device for the domestic
regulator to freeze foreign wrongdoer’s assets located outside Korea to repatriate

those assets for distribution to defrauded investors in Korea.

* Professor, Hanyang University School of Law, S.J.D.
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