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of such claim is not less than the amount of such claim; or

(B) the plan provides that all of the debtor’s projected disposable income
to be received in the applicable commitment period beginning on the date
that the first payment is due under the plan will be applied to make
payments to unsecured creditors under the plan.

43) 11 US.C. 1325(b)(2) For purposes of this subsection, the term “disposable
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income” means current monthly income [] less amounts reasonably necessary
to be expended—
(A) (i) for the maintenance or support of the debtor -+ and
(B) if the debtor is engaged in business, for the payment of expenditures
necessary for the continuation, preservation, and operation of such
business.

44) 11 US.C. 101(10A). AF31EA1F<(benefits under the Social Security Act) %
< A9jErt,

45) 11 US.C. 1325(b)(3) Amounts reasonably necessary to be expended under
paragraph (2), other than subparagraph (A)(ii) of paragraph (2), shall be
determined in accordance with subparagraphs (A) and (B) of section 707
(b)(2), if the debtor has current monthly income, when multiplied by 12,
greater than— -

46) 11 USC. 707(b)(2)(A)(iii) The debtor's average monthly payments on
account of secured debts shall be calculated -+

47) 11 US.C. 707 (b)(2)(A) (iv).

48) 2005 WA o] A, & A 8ol ek AR s Collier Bankruptey
Manual 4th, Volume 4, 1325-36~41%, 53] 39~404 =,

49) Collier Bankruptcy Manual 4th, Volume 4, 1325-40%,

50) 11 US.C. 707(b)(2)(A) (i) (IV).
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51) Collier Bankruptcy Manual 4th, Volume 4, 1325-41%,
52) Collier Bankruptcy Manual 4th, Volume 4, 1325-42%.
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{ Abstract)

An Analysis on the Disposable Income Test and the
Minimum Amount Test in Individual Rehabilitation

Proceedings from a Comparative Law Perspective

Park, Jaewan

When a court confirms an individual rehabilitation plan, regarding the amount of
payments to unsecured creditors, it should examine that the plan satisfies three
requirements according to the current Debtor Rehabilitation and Bankruptcy
Act("the DRBA”): The best interests of creditors test, the disposable income test
and the minimum amount test.

The disposable income test of the DRBA is problematic in that it mandates
debtors to put all of disposable income into payments for unsecured creditors, thus
leaves debtors no ability to pay debts that are secured by assets necessary to run
business or houses to live in. Under the DRBA, individual rehabilitation proceedings
cannot facilitate rehahilitation of debtors who have secured debts due to the
disposable income test.

The Chapter 13 of the U.S. also has the disposable income test, but it recognizes
payments to secured creditors to be deducted in calculating disposable income. So
the chapter 13 does not have the above described problem. Japanese individual
rehahilitation proceedings also has the disposable income test, but it requires only
2/3 of disposable income to be paid to unsecured creditors. So the Japanese system
leaves debtors some ability to deal with secured creditors.

The DRBA adopted the minimum amount test to protect unsecured creditors
and to reserve judicial resources when the amount of payment provided by plans is
too low. Though the policy choice of the DRBA can be endorsed, the current
number of the minimum amount set in the DRBA is too low to achieve the above

manifested policy goal. Especially so, when we take into the reality that there is
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uncertainty in calculation of disposable income, especially of a debtor who runs a

business.

Key Words : Disposable income test, minimum amount test, best
interest of creditors test, individual rehabilitation,
unsecured creditors, chapter 13



