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H= WY 1976 AAH &= FHAHAE (Foreign Sovereign Immunities Act : H
= FSIA) oFol M kA YA dolu £-dFAtd ARl oste] AdsiA &
Ao WS ok aFollA TALtel i AddTae] JHAAAM F
Ao wtgAdS Wea vk vyl o= ARE Uz A" E3HA
FafollA FAAFAS S APAI7IL A S st F2 288k Zlo
= w2 5 FHAAHESIA) A1605F @)3) A T8 9] (takings exception
or expropriation exception)’©|Th. Ao 9] 27 Q2A| wlm FHHA YT
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o] =R 20159 YT wHHe} dZATA Y] UL wol £ A7
(NRF-201551A5A8017837).
ety HeHEEY Fuse

olztof At &t Hat=F HM22# ™23 &3 605 (2017. 12)
Ewha Law Journal, vol. 22, no.2 (2017. 12)
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Foreign Sovereign Immunities Act(®]3} ] =FHHAAY == FSIA)S] = 7FaA o 2] Ay
N T8 2& A8t ARFTAS A= AFS BT 5457} 23}
A EE deitEes AR FASske Aol T Aol olE 3 P9E FSIA
o] H7HAA A9 A F §1605 (@)(3) “FAIH RIS T8O A= otk F
= LWXMOM ad3Ag Aol oste] dFHEAY =rE E3A B dszEol
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1) Altmann v. Republic of Austria (541 U.S. 677, 2004}

2) Cassirer v. Spain and Thyssen-Bornemisza Collection Foundation (F.3d 9 Cir.August 12. 2010.)

3) Agudas Chasidei Chabad of U.S. v. Russian Federation. Al14] ¥7Z-2 Agudas Chasidei Chabad of United
states v. Russian Federation Civ. Action No. 05-01548(RCL). US District Court, District of Columbia.
December 4. 2006. FAA T4 & Agudas Chasidei Chabad of United states v. Russian Federation, US of
Appeals for the District of Columbia Circuit. No. 07-7002. June 13, 2008. ©] Akzdol] tgh ZA& AT
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7t S 2Egjoh, 299 Bl Ao} o] FrbAA A& WAt v o] Add
GAE AP IAAEAE ARSI

T AL A £ 1A ol st F 7R Al g2 A A=
d], Z3HA] = A 5-9] (Cultural Internationalism) @ =34 5 7F+2] (Cultural Nationalism)7}
TZolvt Ty A EEpA EA 0 Bte] SR, AFA o R Il Ao B
HAH o2 FABITHY E3A & Afr=oly o= 2aE 7[9x9 o &AFde A
sha EshAf o] Bl &l st 7oAl dAF R SAA A B2 57 U
UHE Tt A TE FXIeta QUthy o]y w74 YAbo] ¢ HAEL] )
73 olde] Httal Bt & ok AHHH o] =RolA = v= o] E3hA ofg
o B ARl o7 B34 &l BAAM F8d9 S ofH 8 stol| 2 &3}
o] < AYAFEA O tete] AH R A Gt o] & B3t FSIAYS] 89
Aol FHE 8 TIAE T HESA e AR Bi3Sta e 9=, 53

gk Wb o)l 82 4 S ZUA, #A 2 HeE vl= HAdH

A
BAS & F e AdA et =tz )

A

I. 0= d=3FdUAIYEY +809

1. FFAAARFESIA)S] F7PHEA o 9 A

AR Ex FHI7THE VIR k= &FolA ABHIAE HsiM e TR

b of, «FHHA| 9} E8 A 4% -Agudas Chasidei Chabad of United States v. Russian FederationAF1 &
THoE TS, (Fdste], 2017), Al2sd AT E FxdaL o] =R E B-FA B=h

4 E3H A A Fo (Cultural Intcrnationalisrn)-ﬂ]' E3 A =7F9 (Cultural Nationalistm) o tigk AA Sk A
T2 John Henry Merryman, Two Ways of Thinking Abount Cultural Property, The American Journal of
International Law(1986), Vol.80 FZ.

5) Ple AYEFHE vEY SUAH hE AAZ AT ot s, <rlsd &4 2 349
g A HE 1 s AYEFEE AR, TiE; Aed ABET(HEYI, 2012 FE

6) Aol = o) FAR 58 LA =d0] =Tl dste] I E HIiE = Aol Ay
B ok o A wkee S ) Ago] Y Folnt. ofdl et AARE AT E= Ao}, «of
ST 3A o] Shepol dafrA wheke] 9F - thAAE Y 20167F8H02119 A4t FAAL EAAEA
TS FALR, TS = (ddHista WetdT4, 2017), A4 A3z

7y Z A EFAA G TEo] o, 2017. 4. 1. 71FOE $8 E3AE AA 2071l 168,330
o] FoAT. 1 T 7 B HIES AASE Yeke dReR STATHNEY Tl 714223
(@243%) %, o 8x v=o] HEZZY BEH Toll £46404% (275770 7 2748t itk

T 2

https:/ /www.overseaschforkr (3 Z Y 2017.11.28)
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FAABRLA] ojok s Z71RA e thako] ofviolof et ArhHol3H %
Al 204718 ANDA FARA FI7E A FLAGT, Be FAEe BAE Bl
g e AReE BAeR AR T hEAe £ WolEAT) FUE S AF
She Aoz ARd FARAEE F49 DEAA ke )R035 g3, 1
=2 1976 =FHARAYEFESIA)S, G2 1978 I 7HAAH State Immunity Act)<
AR m7tAA ] #H ZAPFCEZE 19721 European Convention on State
Immunity(=7FHA o] T3+ FH8 328k, 2004 TUN Convention on Jurisdictional Immunities
of States and Their Property(%7} 2 =7} A4ke] AAAAA o] T3 FAH e, o]} 'UN
s7PAAE eyl itk fEluehs oFF UNFeel 7hdshA]l SFstar s7haAel &
g SRS AgsHA gkt ok Tl de] 1998'd A gelA B2& FeliA A

FAAAC| B HPFOA FAHAAY V1B AL AST Yk

O[l

8) I7IHAE e 9];1]‘ T 7H(foreign state)®] N@oll= IV} BE FYRFEE =8 ZF 5hF 7|H
< XF3Th H= FSIAE § 1603@ 0l A Hl=o] AL 7H 4 Ae A A (entity)©l fﬂ‘é‘}oﬁ Al 744
g AASL o & U]i" FSIAE 9T (foreign state), &9 AXH sHE T4 QA (political
subdivisions) 3! EHEV 1# 2 F<%7]H(agencies and mstrurnentahnes) o] Al 7]—?(] = 4 ’\‘ AA 2 st
e Aol UNF7HAAI S A2z 1?%) T7FAAE AR HE =7 e 2713 ) 57t
2 AR, (i) AF=TH AT T w7he] BAH SR, (i) 5%7} g 71et t 7|,
E}”P =7k FE A 71 A, (v 5117}91 HE7|¢% SoF A5 AUk

9) I7tEHE ol frE APHEAL) ALY AQS AU o® HANNE A& Fvkek A ARIEA) A
B3R AAE zHste vwol Xﬂﬂ A A F7MAA &S F53t 77HAE HES A
2H Agsts o] 2o] FYPHUTE AFd, «fmm7te o MAAARA L Parer FARA, TH
Z,(AZE 3], 2000, A12F8 A40Z, 3174,

10) "= 19529714 A WAE AAQshe Blo] AujFo|dx, & A&7} 181249 The
Schooner Exchange v. M'Faddon A}Zj@lt}. AT Eo] T2 F3hwarship)yS Hl= g3l ol Al

wzg Aol A, Bl el 3] &frd FA tistd, HYE 2R e IUMEAE 81“
2 Addo] HAEL o XS] L sfekal BAEET o] 9k o] Aoz wA 1
2 A= ARlo] Bk Aol wole Aol AF dAsA v= HFEE 254 H olF ‘ﬂr
Tate Letter 2t A E 243 o] F v= 1777 F71HA o #¢ $44 AAE "o‘}ﬂl
Houok 2y 3AA AAbel WA BAY] EUXE EAFe] TAsA 1 sANH O EA
19769 Sl=FHAHA Y] AGEH Ak WAdof, “E3hA] EA A AT TALF BT A,
(et tishd HRALSEeI =&, 2013), 1418,

11) g9 1978\ “Z7FHA Y (State Immunity Act)”2] Part [ & A B Ao A A2 - A2y 2
A, Part I = =7 AA G o] AT T A8 = 78E, Parllls RFFHEOE 2 745
o Atk A14Z A2 AWM =FES 2F BE = B I ARoA A7HAE Fosh
A 7|H dA o] HAAE 7H BAlE, T AFo] TA o AL} B3 Aol et
WA 2 g3}

12) A2 HE= 307055 ¥4

13) iYL 19983 Aha] Z7}HA o]
#AE FolA A =7h l 1%

ARJA A3E m|REET 4k &

3| ofz wa=A Eta Ut

S W EY 1998, 12, 17. A2 970439216 AL AP
146}%1 El ol g Y-S st Yot o] AFellA gt
1 7 WA AgE o] vt Lol A FFETI}F FFEk

i >¥ﬂ
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t)= FSIA §1604E “9) =& o] A9 §1605-§ 16072 -5 ALstas v=o] AW
2 7o #FA HFaA Rerh i 748, §1330@) “ o] FAIE ool oJstA
U §1605- §16070 sfate] WAE FFd £ fle Aole. QTAH A district
court)®] &AL Mtk 1 FAHFOZAR /A S A S A ASHHA §1605-§ 1607
A e)==7te] thate] AAAe] st F7IHAL] A AAE AT FSIAS]
T2 AYAFEE I7PEAL Z7]§1605 1 D), AR 89(§1605 1 @), 9=2] A4t
861605 1 Q), 7= el A2 EHPAZ A AP35l - A EF 51605 1 ©)14), F
Aol 9] 371605 1 ©), 2A==7F Soll o &, AFAAe] oJ3hA] b2 ARl
7] G2, dATF 52 F(§1605A), HAaI A §1607) 0] Atk A =54
AAH-E 19761d AAE ol ol 19881, 19961, 1998 5 33+ A2 AR Hoth19)
mj=re] o] H gk Bl tiste] 7 EAY] LA FY 8-S 53 HAF 4
o2 FAAOE HUHEI % SHARE RIALA#AS] ZAE =AY SRlo R 34
stz st A HiE e YA E nws = gt
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N

(=4

[*]
(o]

ol flol suHty FAHA MFTHS VIR st fuFE &9 9 JEAFe 7
Aoty o] #AM L “IAdE ol ofstd =7ke] a3 F9= g =7t A
SRR wASHE Zo] Aol & Aoy, 7k AMIABEN)BAAA T =7t A4
S 2RE AAdgE o] 25 Aoy =l At & 5 itk wEbA fEuste) 9E
Wol M stz o)=ro] Abi2 397t FAF Sgol Lok AolAY ofeh WA ddo] 3lof
A ololl gk Aol P el=e] FAH FEol g FEd o] 2 £t dve 59
S8 AHgo] gle @, A=l AP A gelol thsted= Fafl =7k YAz sto] f-euEte] M
ol Adde YNG4 gvhal & ZejnrEta AAsTh

14) Hazel Fox, The Law of State Immunity, (Oxford University Press, 2008), p.351.

15) 19883 W2 FA T ol Azt oFo] F7HHCH, 1996d NAEL HEEEALTo2 A4
7kl gk 7HA ALR-E A Alolth 1998\ JHA S ElElElEe] B¢ BA Ao RA
7 A4k tigh RS S8tk 53], 93l 19963 HHE 2] 2] (Antiterrorism and Effective
Death Penalty Act of 1996, %% AEDPA)E AA38IAL, o] & aFAHAHTSIA) O F718IA T ©]
HE A wjAdels B 10357] Fak A, of et M AT AFE 2o o3 AthA Alisa
Flatow &8A Sol et vl o)=FdA-Ay 7Agel Al that A7 4m2 Hazel Fox,
The Law of State Immunity, (Oxford University Press, 2008), pp.317-318.

16) AZole o= ARE 12 3t T FAF JFPNE A2 A HE L5 st
E PRIZHAZ Z =Ae] otk Wilo] o= i) SvhaA 4L Vst ARadde Y
ok gtrh= ool AstA thFEA o, e ojgE] ot A S BHAS Bt ©
£ A=kt olol whet e 29} oot S lAl 2 A A ] sfol the wi e A
Holghe BAe W olF 55U 9 ARdS 7S 8 1g)el A&k A
= A AdolA AT AolA] IARIAEEH O YA AT A2 ofyEhes ol
2 ks )7} ok fAste], SAIAEA R M= L]l Fdo] saRE S W9t T8
U B B Hiisks Addge] dAE dde] A5He] glon, dARse T et
TAH golot A S dolA TR0 RO R AFAAE Adste AL HHsA oot F
ek AAZ A A o] FIFAA o #eF AFE updof, «Foid AR} F7FHEA, T 7
AT (AL, 2017); AFE, A VALSH DAL 2012), 48H.
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At F7IHAES F71e P15 AT 7Ed met A P9} vF=dA e
% TSI, TR tetel 2RAE RAFoRA WAATE ABAL mf&
o} meb ABBIAG B AR T P97h 2] PALsh BAR e
°‘7<l S S T HFdA AAAE R oF D 53] 23 -6—01]/‘1 o=

o tigk AAATA A TAZ F2 E&5H+= A FSIA §1605% (a)(3) A
%—9] o &) (takings exception or expropriation exception)’©]TH17) O] AL I Aol 9Juls}
o HS5HE Aitel B A (.rights in property taken in violation of international law are
in issue..)7F = & FEAEOl H A5 T A BEZ £FolM 2 Aibe &7
7k i WA F4S wjH ke As 2T IANS siutete] HS53 ZH/&OH Bl
& At &Fe] F2lo] @ wjol] 1 ALk B L A wgd Ajgko] o= Ee
=] 71 o8 AfEAY +FEHL 1 st UF# ‘JMW &
A 5ol FAstL A= ol 89
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@ T AAe] S5 Foll Sl AFEAYU HBEIL A vFelM A ek A
Aol ¢1A=E Aoz gok=ET)

2004 UN=7haAI g obe 91 AL L0 242 Al20zA & =717 B
Zol AT A9 T sk o thste] Pl FEF FolE 1 ASI7h olol WSl v
oA o] ZojA & Aol Zrhsh BAste]l 1 A9 AWML =AAThT T
ATE1Y ol= F7FAAIE Fhete FACN AP TRIAR e AATEL o= M
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17) 7] FSIA 28 USC § 1605 (3) & & o9 =3 AE&2 th53 2T © - in which rights in property
taken in violation of international law are in issue and that property or any property exchanged for such
property is present in the United States in connection with a commercial activity cartied on in the United
States by the foreign state; or that property or any property exchanged for such property is owned or
operated by an agency or instrumentality of the foreign state and that agency or instrumentality is engaged
in a commercial activity in the United States.”

18

N

ILC Draft Article 20 “The provisions of the present articles shall not prejudice any questions that may
arise in regard to the extratetritorial effects of nationalization taken by a State with regard to property,

movable or immovable, industrial or intellectual.”
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2K(UN Convention on Jurisdictional Immunities of State and Their Property)”©]t G «“=

7FAA N State Immunity Act, SIA)”Ol= EA8HA] e Aot F&d9xd<

g8t ABdABAARE A HsiA= ARl ARt =AE Adst] o

ol HFHoE WA T ol tigt Aol = 2R dFe v T4 9

o2 e Aatat BsAM ©ed] ool et WAkREe] HApE el A= A

o) izt folA AL FHUY ALE Rolahs AAWHA BRI
M

1) AA JF &Fo2A 1 A FHSo| A ANE AL A
A

Aol e 240] TR thakel A TAIS) v1F SHY BT (House Repor
t mEsAT AFSAT 2y S0l Ba AARELe] BHOR Mo &
o] A opjeh REAN mE Ak W% 4 gacn 4Rk T3
Aol Uk Aol ASolet Fe D ASY BHo] FFL AT Ro) opjoo} &
3, @ AS BHRo) AEAA ACEA FHHA e AL JuFtha

o714 FF9 BHo| opolof Gtk oul: F F7bE AT UF F§ BT
= FAYI AEE Ao BT AL AW TS| Afae A4kl s}
of Bed Aol B} BYL 2T AolBAL ANT 5 Uk 1 A5 A
o] A RAo2N FH3A eotof Hhe o] A E 549 B T (House Repory
o o3Ha 71 ] AL ok Aa APk THA BAFES ABFA opIF
TR EE FEAROE oJulshs A0 FHHG2) 9 A BANA Ze HAE 3
Qe 1 F S A2 A HA0 BRI A Aol ASH BAHES

19) H. Fox, supra notel5, p. 350.

20) H. Fox, supra notel5. p. 350.

21) 2RLE AR L] T4, Civ. Action No. 05-01548(RCL) US District Court, District of Columbia, December
4, 2006. at [466 F. Supp. 2d 15].

22) H. Fox, supra notel5. p. 351.

23) 9319l Agudas Chasidei Chabad of United States(©]3} ‘Chabad ATP)= 1940d & ol 2]3) 29
H fdln Tu HAozA Aot BEe fFin T3¢ FukHIX (Lubavicch) 252 A =4
7HEQl FrH 0l (Shneerson)7He] A4kS Bejslr] flel AYEH AT IS HAoF AR
AR 71HY Ao SHEA BT 2Ao} 7 7] E B4 Folth o] Aol EshANEY T
9 2 o] 21} ‘FY o E(Shneerson)Z A A’ 0.2 B Fulul AH Y 4 To2 289 Aol
AAA AHRE Fa WS WA otk o] ZAML IA Library 9t ‘Archive® EFE 4 Utk 1
% ‘Library = 17720 949 ZaA 024 1200080 & M3 3817429 Yu2 FAE gleo
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S3go] Mg A ol FARAL 9% ASE ohUAT JWF Rgo] AFH HhE
QThs ol FAM 9o AW Adolehs Ae ARt

2) 1 Aj4to] A Rol o3 AFHAY JAFFHIL Y vFolA FLdH P9}
#HEAo] A2 A
Aol fRket pE A o]l EEH It *’F%oli’i‘:} 3} ﬂﬂ}‘: i ZH/‘]"’] 94% 1-?_01]
o AfFHAY HAH L YL ml=ollA FFH 3
o A BA9] SR A (House Report)s= AAF AA|7} vl = V‘ A E] 7%‘/} I
2 e Agolle s 718 Y &5 Bt s Fsaks AU &
ofof kil At ThY Wl ShA AFSE Al A BFolA o] YA wheta
At AE ARG A = J A Aok AptE AR AE S o] 83t ml=
SVHAERTE AR RS AFTe 3 529 dHE vl=odlA i t7] wzol At
2 gl BAE Ao E B Ao
23 & Altmann A A= x| &3]
HES O] tigte] FojE H w=
W FuE F8E A4ty B-ES SES A

estoka BA STk 3k ofzlol A A3
E4nlo] S ~ET o ZHu|edol| AAE F
SHAA S Z3} FE Mo o v
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™, ‘Archive’s 25,0008 0] A o] B3t AR A7e} 7|5 %— 2 F4H AT Yo & 24
A& 22 AANA ol A9 & AX AdT o E59 F @A Ao HEART B
Aot 718 Ba: Foll REo] 9lom HAjote S %i‘rxﬁi HEH I YA AHE AR
HH A Library$} ‘ArchiveE 723t 2& 2250 L8R T ) B v H5H I/
stE LA, "AakA o] thE2r] wEott o] 2|3 43} g ] xfolof| st o] FAe] WA
Q1 AA FEL Archived] TSI E B F %—?E o= Lol ‘ﬂﬁié}ﬂ} A1F4LAHE
233 HHE Cibrary o] EHE}OJIE Ao AFE 7148t eAlof AR AFAS AASATE d
3 25 4591, daHY-L 2006 12%3J 4% Archive$} Library B0 tHoH/H AgddE 7
o1 #AsA T 2006 AFASE S BA o] F E%lo} ARE O ol o] &% FrtstA
AT AdeAn 22y ML o FFsIAj o] A& EH = Ao A = ?%}Ol sty SA7F
SEsita AaE go= °‘t‘b&€°1 7VHssithar shE A 2010L4 79 30¥ Y3 Au=Ahe v
FATE ABHAT B AAG AFe] e Al daiAe Bbdol ke =& 3),
263-267H HZ.

24) H. Fox, supra notel5. p. 352.

25) "k o} kel =E(F 3), 2679,
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1. Altmann A}3(20043)
(1) AR47HR26)

2Eg o} @t (Belvedere) 7 HH| &S 2L 2Eg| ol E4l9 HAS 7} 2B
E(Gustav Klimt: 1862-1918)2] 3|3}+& T &AL AT o] AEELS
FHES FUA] BEZE H}9-0fBloch-Bauer)7HHK) 2] & ATE 14 19380 HY o]
L2Egols HFHA FUdCINY 25 vh¢o 7SS FHE7IE FHEHAY
7F 1942 W= o2 Wity G4 FHES IHES L2Eg o} Ho HaE ol §)
Atk U= o] 240l Al =F A Reichsfluchtsteuer)2) S T3l o] g FRZ
AES Gt eH, 4 FREe duud FyHvsdo] £%ste 1S
S A oF 60 do] BE 1999 BE T nl--o7te] mpx|u} YEAFo| A} &l o] TSl
nhgjo} FET Maria Altmann)& L2EZ|o} AR tiste] FHES AFSd tigh &
FéE FASAT 12y L 2EZobE Maria Altmann©] 7|5 9ARS I E3 3ol =
B8l HEHds E235 HE9o9] o 27E JSHsitial FsHA dE
afde Fdsad Ohﬂd HEs 19463 A18" iéEElo} T FEY
(Nichtigkeitoesetz, =L 0] HH 7)o ZLAZ AYAHES G4 BRI FEGE
HAA o] HE) = Hhstes Aotk ool 20008 Maria Altmanne W= 2] Lo} HY
o L2Egol ARE JUHE FHE IHEY WS A= &Fe A7lskith

[kl

N

_LL

26) Bt} 2AS A 9] 7] 8 Altmann v. Republic of Austria, 142 FSupp.2d 1187 (C.D.Cal.2001) 32,
27) A= E=FH Reichsfluchtsteuer) T2 FU 2] T7IALS] F A Ho] ZUA e IRt =02 £
= & 7] Ad A2 =AY AikE wEste ASA B9 Aol
28) &%9] BHE] SHES I8 FeHOE &EA Utk @ Portrait of Adele Bloch-Bauer T (1907)
ol E235 HE9-0]9 2438} I, @ Portrait of Adele Bloch-Bauer 1T (1912) : o} 8 E2 3 Hl-$-
OH Z2/43} 1, @ Birkenwald/Buchenwald (1903) : A&/ U ETUYF-&, @ Apfelbaum T (1912)
: AAJUE 1, (B Sceufer mit Hauser in Kammer am Attersee (1916) : OFEZ 571 &, ® Schloss
Kammer am Attersee IIT (1910) :9}E] E57}2) *é(iﬁ)O] JAelt 28 &FAA A o] IdE9
Frefeh afdol B3 e AAEA tde] ® ZFL QoA O7HA 2 GAH A A olF
5]— 778& ¢ Jonathan Petropoulos LT O & AEFEC] BT A E25-0L9-o %7t A3
FHe AST ALE AT 5 YA, ZAF @2 AZUGE EREuo7t e 2Ego} 2
EMOﬂ ol& 7|F% AL g Holy] Wz thdellA AAEHATh o]F 5 & 591, “E3AREEA
A FAAEAT, TEEAAY §9 HF BIA,2011), 80H.

o



358 & M ot

(2) O AtAQ| W} Halo| mct

o] Ao FH AYL LxEop} o] AFES o]&dte Hlm ellA Y
(Commercial Activity)oll EABIA=A] A F-AT T3 T3 4LE] 45 =, ButE
e BHAS olF o ARto] Ad & AL BeS
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Abstract

A Study on State Immunity in Cultural Property Litigations
- Focused on Unites States” FSIA §1605(a)(3) Expropriation Exception -

Sun-Ah PARk™

The history of cultural assets has been a series of desolation by an illegal act such as
robbery, tomb theft and illegal shipping out and now, they are moaning while not being able to
restore law and justice. This was an outcome of greed in mankind, hidden behind passion and
concern about culture and art.

Moreover, international agreement and domestic laws concerning cultural assets have not
shown noticeable results for the solution of disputes over cultural assets. Even in such a
pessimistic legal situation, subjects like individuals or countries that would get back their cultural
assets continuously raised civil suits to domestic courts and obtained good results, sometimes.
South Korea, too, raised an administrative litigation for the return of Oegyukanggak Royal Books
of the Joseon Dynasty that France was holding by citizens in 2010 at a French court. Movement
for the return of cultural assets has been catried out through civil suits in 2014, for the redemption
of cultural assets leaked to overseas during the period of Japanese Colonial Rule and the period
of the Korean War, lawsuits were filed in the U.S. and Japanese courts.

The U.S. court reaches verdicts of return, actively, establishing the jurisdiction of foreign
properties in a suit to ask for the return of cultural assets unduly forfeited by Nazi regime or
Soviet Union Communist Party administration in the past, under the Foreign Sovereign Immunities
Act (US FSIA) enacted in 1976. In lawsuits on the return of cultural assets raised in the U.S. court
against a foreign government, establish international judicial jurisdiction and hand down a ruling
on the return, Article 1605 (2)(3) “Takings Exception or Expropriation Exception” of the U.S.
FSIA) applies mostly. The provision on the exception of ‘expropriation’ is provided only in the
US. FSIA.

In order to come under ‘expropriation exception’ in the U.S. FSIA, ‘the object of a lawsuit
must be acquired by violating an international law.” The ‘expropriation’ of which the ‘acquisition
violates the international law’ refers to (D one that is not for a public purpose; @ one that should
be differentiated; and @ one for which no compensation is made. Even if the conditions for
expropriation, which is the violation of the international law, the property or a property exchanged
with the property should be located in the U.S., and it should be related to the commercial action

performed by a foreign government.

* Hanyang University School of Law



There is a criticism that the U.S. shows off its position as a power and shows a nationalist
tendency in applying the provision of expropriation exception to a lawsuit on the return of cultural
assets on the U.S. FSIA. However, it is considered the suggestion of a ground on the domestic
jurisdiction of victim countries, including South Korea that do not get a number of important
cultural assets cultural assets returned even if they were plundered of them. Moreover, it is judged
that it is appropriate that it established the principle of the return to the original owner in
accordance with the principles of law and justice in the international order concerning cultural

assets.

[ Key Words ] International Jurisdiction of Cultural Property Litigation, Cultural Property Disputes,
Restitution of Cultural Property, State Immunity, US Foreign Sovereign Immunities
Act §1605(2)(3) Expropriation Exception



