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A Study on Implementation of Moon Jae—in Administration’s Public Defender System in Criminal Justice
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Abstract @ Free legal assistance by state in criminal justice had been only provided for an
accused after prosecution in Korea. But it was recognized for a suspect arrested during
investigation by revising the Criminal Procedure Act in 2006. Nevertheless, it is only limited
assistance to a suspect in the process of detention warrant issuance, not proper assistance of
investigation process in general. There is no free legal assistance by a legal counsel during the
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initial stage of investigation before detention.

Under this circumstances Moon Jae-In's new administration officialized a public defender system
for the protection of people’s human rights in criminal justice as one of 100 pledges which the
administration will pursue for the next 5 years. This system will be reported to gradually started
from 2019.

The question is how to realize this system. New administration’s idea does not mean as the US
public defender itself, but mean free legal assistance by a legal counsel in whole investigation
process. Therefore, bar associations, understanding it as free legal assistance during investigation,
need to play a leading role to suggest ways to implement new administration’s idea. State led
approach for free legal assistance during investigation would be not welcome to lawyers who want
independence from government. Rather, lawyers led approach where they play a key role in free
legal assistance would be more desirable and welcome to lawyers as well as to bar associations.
This does not mean that this system shall be directly run by bar associations. Free legal
assistance for a suspect at initial stage of investigation must be performed in fast and systematic
manner, which is difficult to run by bar associations. There is doubt whether a civil organization
like a bar association will do good in this way. It can be understood as reasonable that bar
associations do not run state appointed legal counsel in UK as well as in Japan.

As such a result, author suggests that new public defender system shall be run by an
independent commission, strongly connected with bar associations. This is inspired by British Duty
Solicitor Scheme and recently changed Japanese free legal assistance system.
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Statement of Miranda Rights

You have the rights to remain silent. (412 &l

2 75 = Ao,

Anything you say can and will be used against
you in a court of law(EH 0| Zsk= ot ARA
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You have the right to talk to a lawyer and
have him present with you while you are being
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If you cannot afford to hire a lawyer, one will
be appointed to represent you before any
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You can decide at any time to use these
rights and not answer questions or make a
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Organizations, § 420.10.50 Committee Selection of the Federal Public Defender, Guide to Judiciary Policy.

27) Ihid. § 420.10.60 Reappointment of the Federal Public Defender
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Justice Statistics Selected Findings, November 2009.
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32) VEILEHE, “A X ) Z0RF i IR TRk, 1983, 3919,

33) PACE, s.58(1). “A person arrested ... shall be entitled, if he son requests, to consult a solicitor privately at any time”

34) o] A% YU Access to Justice Act 19999 oJaf A3l Qo) 20129 WHEF-ZALS /S wel A= The
Legal Aid, Sentencing and Punishment of Offenders Act 20127} <-4 o]t}.

35) ©] 719"+ Legal Aid, Sentencing and Punishment of Offenders Act 2012 A& 0& w50zl Aot} F&| Access to
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39) Legal Services Commission, The Duty Solicitor Manual, Version 7: May 2006. #<* Legal Services Commission--
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11270+ J]' =9t} LSC(EAl= LAA)S 1 A}O*ow% 209] oR2=(eksl oF 3% 9)7F Witk Legal Services
Commission, Annual Report and Account 2011-12.
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2008 64,708 2% 13,808 22%
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2012 43,674 15% 18,179 45%
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A AR
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