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B
S FEAHASAE AUz A3, 20149 LA Aol 19 7 2o FLont 183
U 7)zom AYE AL FUNHOE 1) AFA 47| o) §3tel AU AT
Aol = BFHIL ASANY AFAZ BHAA FES ASstels 24950}
e WA A Ao nelns
(2) e Mol By
G o v

Aae 79 AZUAVE 449 2as gl o AR
a

o QA Hole YRAALLE FTHES 5 A4z A2
ol Ajelo] FTRAF BHOE 183Y o FuE YAATE AF7IL] 183
Ve 23817 YL Aol ALT 13Y o4 F AR 1A BAW AFASF
£ NG A3 BBTAG AT Aol WFo] Wul . AN FFolety F
23 710 ARLG Bsks Aot

1. OECD REZAM|Z=f

Az AR 22 58S 7RI Iy AR o] F3A| 3] T

o} @A E FE BA 0w sl Aok 7ke] HAUS) MEEAE T Ol
o FASE AowA & Aokre] AfAd fHsje] HeHTY T 54 &

Sof )3 FAFAS Fa Jdom g AR FUAE gk S B o)
AT B 5 Aok onk, A Z2RY A delE s Al

= 9= FAE A olUdth OECD R xA 24 AFA #d AL s
Z

3) 718475, 12014 IHFA duklik,, 20156, 2967,
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(1) 183 7IE RANE

RdzAzet T A= FAE HHAE Aoke AN AFA BAES 9
3 183 71ES ARgskaL Sl

Z22E(815. Income from Employment) 3 3
Ao AR ASHE, EPoll A 227F S EE A FRA Tl A AR
it 3 91S 25 S5 Al AFATAAR HASEE St Qitkd)

a) EMolA 127195 1839 ol8t AF
b) A&F7} Eb= AFATE obd A
¢ TEF7H B AT gl TN A AFE HEHA e A

AP 25(§7. Business Profits) @ FAHANNE THAFZHPE, permanent
Establishment) o] =ujol] = 7450t Ago] d2o|eta stH A, DAY A
7l F7PEE gEAT 54 6/1€(183Y) S 2HstH ARGl A= A
o7 B JtHFAA§5-6)5

(2) tie—breaker rule

walzA zote] AFAjel B 71BH AEL sw Aoke] FujAEael 7

4) OECD Eg@xA 29 A4 74 (Article 15)

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of

a Contracting State in respect of an employment exercised in the other Contracting State

shall be taxable only in the first-mentioned State if:

a) the recipient is present in the other State for a period or periods not exceeding
in the aggregate 183 days in any twelve month period commencing or ending
in the fiscal year concerned, and

b), ¢) A=

5) OECD Ra=zAzF 44 #H F4H(COMMENTARY ON ARTICLE 5)

6. (A 2F). Whilst the practices followed by member countries have not been consistent

in so far as time requirements are concerned, experience has shown that permanent

establishments normally have not been considered to exist in situations where a

business had been carried on in a country through a place of business that was

maintained for less than six months (conversely, practice shows that there were many
cases where a permanent establishment has been considered to exist where the
place of business was maintained for a period longer than six months).
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FAE AE 2AZPE AFAE HFshe Zolth T9 ZF 7o sliHdS
2 AFAY NEE FYstE o] oA §a AR 254 b2 olg g A9
8o Apol 2 3l 587 AF o= g Aol & A= AFA) HE o)A
FAZE A V5730 Utk o]g 2L o] frell A RRlzAM A= AFAL] #
Sk Ao A L9 tie-breaker rule2 Tl Atk OECD ZE x4 %9F A
4z A2F- 72 FA6 T ols] @A TAAD IFH ALY FHA]9 9
AR g, 6 AR FEE F §le Hele F=3t I (mutual
agreement)°l] oJ3t== A3t YTt

St iH Y-S =M% tie-breaker ruledl] T3] -3} 2o] FA|F o=
Festar Johlol) A FA) s “olFAFA | sdshe Yt vt

6) (permanent home) Aol ek Ao 5i7g ol ofste] A k= ke AFAe D3t 7l
ol st WA 27} AMEStE TV AlSHE F(H)e] AFAE "ok 7|4 &g
Holgta st vl FF A&GHA o] 88 = e AL Wik, Y - A - 1& 5
8 A mE drjdoz Hasithe ol f2 AAsE A= A"t

7) (center of vital interest) 7f%lo] e A= BFo| 74 FAE 71 e AT,
Ao Aok F o Zof Yt Q14 9 AAHoR Bt A% BAE B d=THE
w2 ko oF ") o] 3% e e zME VIES ALEE BA|, A, X F -
w318 el &, AR, AR A 52 & 5 ) ol9f 2 A¥e T
dAkE ool & Aolxut el 2133 Y (Personal Act)oll 712E T Y= Ho] B3
ZFaA

8) (habitual abode) T olalTAY FAAE 2h= Uete AAo] B/lsd A9 =& 1
AMESHE &7 A oA £ Yt EA18HA] ofydk Aol dld AU 19
F8-9] FAZ EASHE Uty AFAZ " o37]14 2] Habitual Abodes $1o 22
Permanent Abode$t= THE @024 ol g E, 7THR)FA, 99 dA(—=) 55 7]
of siggtth ek 2o sl v T e T HA=® AH7]1F 2 Z(Regularly) ©] &3}
H 7)o g3t

9) (national) Y732 Ha7t Ao AT JE7F S AL FHo| A= fle A5
ZAL 72t Ugke] AFAR 7T Bog Aok Io)|EYL L o Aok
= YT ohleld A3 JE I k] Hold o8 AFA AAHHEG.

10) ti¥ 2014. 11. 27. 4131, 2013516876 2.

11) st ol @A L] TAA A tsids @ et 22 A7 oA AR B2 A
IS Asta O tEolAF 59 A HolA HAFH O R ALS BT AAL S B
g5kl e A, @ Yt o] A F2lo] d= HEE AR AFHoR oA AH
AFS o8 AE gAY FAE sIE SHd A, © B Yue dEA 49
F23)AL] thEO)ALR A SEA Q4005 A 7HEe) F9E B Qe 9o g2 A
A 5L A oM AW, @ Frt 2006, 1.7 7 2006. 2.7 o] AHA F4)& oF 1129
dell F3F Aohrk 2006, 7.7 ¢F 1369 Yol FEdhe 5 I FATES BfV|gte] 43
st SElutetoll A AT 717 B2t AA 3 7] S IS TS 7]eo|HA
EASSS T a0t Y A 58 TS, o] A T4 FEASo] HAE o A3



B>
din
=
It
0z
M
4
el
Tkl
al
2
=
rot
oY
Hm
to
E
Ho
0x
Hol
oo
om
Hol
—_
-

2o} Qo) 77t mrle] Fue A7 HASEA 2004300 2359, 200550
1832, 200640l 1819 Fujol ARSI el RS QRo] AFIE F
9] Zkzte] Felo] Mol AFHI Qo] Yxe] A FAE Selvteer ol

2% oty & Zlu ety st 1 v EHSH A Aoz A7z B
& 317ke] Felo] 248 v} AFLGIL B 2t T AFIIRE S Hes
Felo] AF 7)7ke] AujH oz we Iy} ST gk GpE FA7) Q)
= 3oz A" M5AS NS Ythi

2. O=21)

H=e F A A FA L FE Fete Frtolth =AY HARC) S A4
T AL FHYAS gt G T Atk FdH LS tEAE o=
ﬁ-__{_ﬁ]oﬂg. ,{ﬂ oﬂ.:_x."lﬂ]-ﬂ]/]. u ‘Q_J_xﬂm-_o‘ 2= oh;]_

IRC §77019 4= |FdA, AAA AF/7E HdAE AFA ek ok 4
A AF712d AT A= 319 ol AR/t ok 3, (AT A= AFLF) +
(FAAA AFLF 389 1) + (FAAAD AFLYFY 6812] 1)9] Frol 183¥8S =
HaA AFAZ} A sg Axol 183Y o) vl AFIHSE O vt
tax home< 7FA3L 913 1 Yo} o] dAe #EAS 71 A& 53 490l
© AFA RS Hojd 5 Utk oA A&t |e-S x3ate] nl=e] At

Bg71EE AR Zo] ofgfe] <& 1>o|t
o] SUE olsfAA < %“XlL BHOE= dsoleta Hejoug Ax A2 &5
= WA 259 g3s 7E 60-_6;‘ S olsfaA e THUAE AEE Aonh
12) A9, ‘544 2 le‘ll“’ﬂ WE AFA BA71E7, 12015 AT, A205 A4,

2015, 397,

13) "= =AMl &9 o)A FZ(https://www.irs.gov/individuals/international -taxpayers/sub
stantial-presence-test).

14) IRC §7701(b)(1)(A).
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72 8
L A v B EE ASAE BT AFARA T8 RE A5
244
I 9 2 SABAY ke 712 ek A% o R 4y

O 954 7E
(Green card test)

sAdze] B IFAAL AS vF AFAR B

@ AZ3A AFIE
(Substantial
presence test)

L 22 AZA

(%) gz 1) 319 o4 AF3T, 2) AF7IZke] 3dzE
Fo) 1839 o)A'Q A¢ HF AFAR &

* (D= ARLT) + (QAHAE A7 1/3) +
(@A AE AFLF 1/6) = 183%

<A1> BAE AFLT 1808 (AHARE 99, M=

18 A/

x 1/6 = 3¥o|BE, D+@+B= 186Y°] Ho] AFA7} 2
<d2> AFAE AFLT 1908 (FAAE 9¢, AHAAE
184 AF)
A= AFLAND)NE 71Eo2 srjet=s AF
27+ 4

(d9]) A4d3d Ag7Es IR 1) Fd=e 183Y
i AR, 2) Yool FAl AFA (tax home)7F U3 3) &
o BHoh 443 d#Ado] e A HAFAR &

@ Aed=e A
(First year
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3. g=19)

A3 AR BA AFA H2E(Statutory Residence Test)= (1) automatic
overseas test(AHE HIAFA BAEX2E, o]dt ‘AOT' g ) (2) automatic UK
test(AHs A=A AAH=E, o3} ‘AUT’ = &) 18]l (3) sufficient ties test(d
A 2E, o]a} ‘STT'e & AOTS AUTONA HIAFAG AFA7} HA e 7]
ool 282 FAHELL automatic testol] FIE TS HAEE 31A o=t}
STTE oA 3719 FAA=E Fot AFA7} olJAE 71 =, arrivers$} o] 3
7H9] HA A FollA g &l e T o] ol AFAAY JH) S, leaversE

gt ol A e 247t H2Eo tialA it

(1) Automatic Overseas Tests
AOT= Al 7HKAZ Yyt ek b3 5 shuol sligdstd 1 710-S vl AFA7}
Hr}

(i) A4 37 FAAE B 1d TE 7 o4t o B¢ F= AFAQ AS
e FAAEol = GxellA 16918TH A mEeof 3ty s Axo
AEHA] ek d,

(i) AA 3Me] FAAT F D= AFAE oFUAE A5 3l A 713Ee
= 46Y R} 2 Ui%’—% A,

(iil) M A= &< T A glo] 2200 =Z 3 efoA -

g HAAE Fol A 91U R AA MEE A I8 §g A=
GaellA 3AREel Y 2FshE e Ut 319 R He A

(2) Automatic UK tests

of gHIATE AOTS] ol AT $5314 9 44 AUT % shle 25517

&O

15) HM Revenue & Customs, Guidance note for Statutory Residence Test (SRT): RDR3,
2016.8. L.°F

16) 42A o2 ZFAA] ARE AR HallAe slollA TS AESt 228 Ae
A& Aitsf|of gt
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U STTE 553t 929 A5t "ok AUTY W8-S o3 2t
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(1) GoolA g FAA= 183¢S AFE A
(i) FAAE W e g7 Bt I F& 7 93, FAAE
T 3040 &3l HE 91¥€9] d&EE & 7IRte] e A

oA Aojx 71 30Y oldE MEHA el Hol gles A =
of Fo] Elgte 0¥ ol 1 Fell MF=A ¢k& A

(iii) gk 7o) 366Y == 1 o) B F=r3t 2 A (significant break) $1
o] ol A FHfull time) 22 YT A, dhte] FAARe o]g &
59 75%7F @=ollA ol Fo] A A, Tal 919 365¢ 71kt g A
A= 7|17 F9] shFe AR @FolA 3AIRE o) L3 Ed A®

r g
H
©

H
rr

ok

(iv)

7HQlo] AE S TEo] Ml 39 Bk 22 4= AFAelm 15
o] S)

| AFgetde w F=oll A2 home

o

17) ¢) RS wAA = 41 Q=

18

=

x2 FE7 Aotk RS A7]E s7] 9138k 20159 o
S50 Gl 9b A 59 1Y FE YA8ke 2015-16F B2 100€-S 1 FolA AF3sH
o 2 F Gl ZEA AlEo] Eo] Uxl RS U= Eolgit) 2015-1613 ¢t
Re WA= H& 2f3t A, I oA 200¢8 & AFIATE Rol F=o &=
U R FABE FHE& A3l A FHF 540 69 19004 89319(929)7HA] Al
ST 1 717 B wAMEY 2 RY o] ofyA Hrh Ro] FESH AHE B
AE I HE /M wdl 919 B dA&E Y7ol A, I F FHolx 0¥
2015-16FH A=el| &3HA = Juf 2= dQel Fo] itk I EE RS 2015-16%4
AAE & =9 AFAfo|th. Tk Ro] wAAME F& duishA &3 A& Uy I
o] RO] AHE 7He3l=E Hollthd FRE AJ7ES Bl 4= e 29 9o 3] &
RE G3AFAE HA &5 Aolth.
o)) HE 2013 7€ 199 I g3dHE NEL IS A&y flaiA 952 ¢,
9] 9bA-e 20149 7€ 196 F8FHAT 2E 20143 89 6Y, Foll 24 4002 A
9 9= wytth 20149 6€¥ 30Y97HA] 36699 713t Bt e AT 48 s,
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<Abstract>

A Study on Determination of Residency under
the Income Tax Act

Yoon Oh - Seong-hoon Moon - Dong-won Lim

In addition to the increase in individual overseas activities, disputes between
taxpayers and the tax authority have increased. The current Income Tax Act
determines the resident who is the subject of taxation by means of the domicile and
the place of abode ffor more than 183 days ias well as the location of work, family
or assets.

Other countries are simplifying the criteria for determining residency by using
the standard of stay (183 days, etc). In Korea, the criteria for determining residency
have been revised to be based on the place of abode for more than 183 days, but the
problem is such that the place of abode requirement is not specified in detail, unlike
in other countries.

First, the criteria for stay for more than 183 days shall be used instead of the
place of abode for more than 183 days, and the period of stay shall be clearly
determined by using the standard of tax year. Also, when calculating the period of
stay, cases of permanent and temporary departure and entry should be listed in detail
to enhance the predictability of laws and regulations.

Second, in order to maintain consistency with the criteria for staying days,
auxiliary indicators should be regarded as satisfying each supplementary indicator
when individuals stay in Korea for more than 183 days in the tax year. It should
include a permanent homee” that is owned or occupied by an individual on an asset
basis.

Third, in order to ensure predictability and fairness in interpreting the point of
transition between residents and non-residents, the period of transition from a

non-resident to a resident shall be converted on January 1 of the tax year, and the
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period of transition from a resident to a non-resident shall be converted on January
1 of the next tax year of the tax year in which the incident occurred.

Finally, the exit tax should be strengthened to prevent tax avoidance. It is
necessary to expand the scope of taxation and taxpayers to meet the purport of the
exit tax. Furthermore, if a long-term resident becomes a non-resident, it should be
prescribed that the long-term resident is considered a resident for a certain period of

time to prevent tax evasion due to overseas migration.

Key words : resident, residents’ judgment, permanent home, conversion point, exit tax



