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ok ) S Ml S IS A F A= o] AV, A
A, oo B, A HA] T3 o] 71 2RE 2 - g H o8 V| HdskA=
AT 719 ARptelgd ol ks & F v FVIYA E (outside
corporate information) 7} &x1& 4= 9Jt} 14

SAY ARZAPEE- A1742 A1geA ‘G- 3 dHE JH | o] &5 qf
Ao 2N 7|PQAHE ] o] FFAE 7RO 2 A, dejH o R A174% A|23
I A3l APFHE Pete sl R RSt FANRAHS - AEFEE
THAH S EZ 716kl ok, B ol meba e 57 |gne g5 o
AET} oA, = 7] 9] QR oA A EH AT HollA A Eeka

11) Stephen M, Bainbridge, “Insider Trading Inside the Beltway”, 36 J. Corp, L. 281 (2011), 286; 771
2 B, ARAPE 33, FAJAH2013), 407,

12) 15, AR 12 28, A Sohol AN TE 0L, 1156,

13) dgululigt APgollx 54 sjake] 2 o) s thrfeula=2o] $le= 73 1 miul-2 8 g A
ST SieHeI, 2ol Al SeHE il o e A 3 A
oJig FEsh7] ol vle) Adkslol A2k e e Bk, 1 - BEAG 11), 408409

14) Wang(3F 10), 1291; QA1 <A, A=A 201533, 1 AH2015), 926,
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LHE™E] [RIEAH] . [RIF™E]

o MTtALA ZIE o EH|7| D

AL = o S0l ;
o MHE 7HE s ZAR|A HA '
o CHTEE 7|2 %|Z ey : 7 A SO UEHS - HE2 |
- FEYTIHn 2 * 4ZHA| : « front running

»  *scalping

[ ] Aol He e

. 7193 R o]&-o] FAHE FAIN A

oA flellA TS AN GHE 7h-Hl 714 R o] 8] TR == A
ALl WS AR ARAPIH A174225 Al1EelA g5 dE R 19
H) o] o] AN IAEA O T FEAL L AL H o] 4
- el ezA I Aok gste] vjgvl SoAHEE A € A @ T

15) 7 TAA WY Alssz A2 G- T Bste] AleA FANHA ofg Fadh Ar'e
e Aoz ANF 7+ 59 19 sFehs A Foll A% AR 5 TR FARd) S8%
FE vA F e Ao st gl 2ela 7 S Alsex Alldge @ LA o) F
Ee F R Y 28] Ayt GA Ee SAE W, @ d9gTe] & Ee ARt
A1 wl, @ g2 el 2 Hle] Aeldapzialel Aol AU A HelE A v,
@ ArgEA o] f7gol dgk Zojrt gle wl, @ A= Qlste] Yehd EsiE e v, © ot
T L IR PESA Bete] S G PIE aFol A7 W), @ A Al374x, Als22
&, 5272212, A|5272203 5 A5302202004 AT ARde] 2 v, @ WECl o AT
7S o, © SAb, A e T2 Azt Bk oALs] o] Aeofrt gl wf, © 5EE Aol
oJste] 2YLS THIU 292 ALE F gle wl, @ 72 ol i Ml delE A
w, @ A7 0] F5 B Aol @k o|Ahs] o] Ao wi= thtol At ZIE tiEE ol Hehes A
of ZAo] & ul, @ 2 whell {2l B, AE Foll #ate] T L A AR RA tiF
gdo] Ashe Abdo] A w2 figskar USRI

16) 3h&, “HRAA Y AL Ao BA, ARG B/95kE 23 AAEES SAIE, d57I9N
32011, 3.), 62 3=,
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17) ARRAFHEE T SAA I ol Izl TrAld o] = &FAke] HelE & o] ddlstdtt. S Ad
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£ Aue v grd. 2 WHEAASH A HBAERE AST 5
SEE PAEe] EAREA, ARAEE 2% EA=A o] 917 - e
Aol Uk - Aoke] Aot ;Y Fow s SUH A91E BT AEe] 1

918 55 A5% Fuel ol g1 FASHTHE Aolch. 1

2. ¥EMY 2 B o HE

7} € 2003, 11, 14, A3 20035686 T2 HE

o] &t st AR R Eefi= th <l 2003, 11, 14, 4131 200352686 2
& 2R 3, ARAGAe] FH ol & $l= A HA] greths weskE T
S 3= A7 5% Atk ey ofjellx] AE R o] skl W] AR
AB37te] 1ol 8P 9] Aol ek UvA =& AEsSicta Bo)E o] Hoh,

921 o] AAA FAGEA LS AAg st X7t 42 AwEt A HE 7t
AEA AHEA AA, ssdde] Al Baks uf sl skt 219
40%5 HA3kal QY FaFFo|tt 2D aga F 7 sk Xo}F skt
F2Au Al kS A AshaA St B FEE 2k FAAE o=
HTANPEE B3ttt ARE WS sl FAFFEA] Ao} st
(T 2 AE PArkete HgolA) nl7iREE 4A | :
olof tste] iYL G AR shgo] 222 Ak FHo]x] 2o} i
sto] 97| | FR7} op gl AEEITE 1] o] AA] BiEwlk wa H

ot

19) FA: W=, vle7) SRR o8] ofs, ¥k gAH2010), 82~83.

20) MUFH|e] 2008, 12, 22, QIEJY] 7|AF F ‘Ui Lo = A-FH(MKA) BARE 1] A4
212 7HFs) Adudel s A LA Z7] witel Helg 2851717} vilg- ofele Aot "ghar 3 A
2 Zo] Mg R Y& (hitp://www.mt.co_kr/view/mtview. php2type=1&no=20081222134906158
93&outlink=1); =F72= 2008, 12, 22, Al 7|A} T &2 M&A JiW 52 FE A=
A gPgell A Al =E v, 0 05 WAl T2 ARl AU o[ E2 R AFHRE AH
AL A-ollgt o] 7hssithe Al i SlEhar BhElch ghar B=gh Ulg- <hup:/www.nocu
tnews, co, kr/news/532245) .

21) AREAPERE FRFTE () T HeR SRR A7) Alkte R wcle] o Ad glE waFAE
2 10% oPFe] FA(2 27 BHE FAAEFTAS TIHS 27sh zle}, () dde] o4
o oz Hle] Fast ARl tiste] AMde] JFEE dARlE FFEA O d5o2
T UhE FF0k] gho] - Alek Fol| ulzl tFo|At i oAk ks s, @ H 9 -
ZAWHA 5 78 ox Ao G- ehell AlEQ] s AR I EE AL Al401
zo2 Al1e 7k o] AE T3 FFEA o FH s LaAFA] T 10082 1 0]4S 2F
= A DI ARAIE Aoz A1F 2235 A3 E Aoz, FEFAITFY A1-62).
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AEA g o] Abdelr Ride] A= () WHAEEZE AgE o] e A
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FHHEthe A0 R0k 4 itk

3. HERISO| 3 REoRAMol MMM U HRAMR| CfEt TRl 4

WA BTl ARRAIY A174% A2 AT 53 ddste] nE AP EE
UA | A G A A-g-HTk, 23] AF FEAAS 53 v RE LA
H(A53h 452k of® ofm]Qlr}? ofw] A= o] EA)
Bato] =AU AR He dEHE A B Akl B vl o] gl
Al GARAE 25 T3 gste] 45407 FRE s 2 A I
| Bofgt wjol e ] ARAPEY A174% A1FelA Dole FEE UA © A
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BEAYNE JEASS] & s & 5 derte] 2AE AR S8, ¢
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2 WA Y Al o] ARk Z]E o2 A, At AL Rl E TR Bl 718k (on
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|3 Ao R Kol A’ Fhssirhal gt} 24 Z12]al SECY] A ollA = v s/ R
o Zlstef o] At 7|Eo A, wluj A E ef= A7F A Aol AR 7R A
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5 vl A AL vls AR R Y S i SEES 7T, 271 o]
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24) Chiarella v, United States, 445 U.S, 222 (1980), 226~227; United States v, Teicher, 987 F.2d 112
(2d Cir, 1993).

25) <A SEC Rule 10b5-12 (b)&FellA “a purchase or sale of a security of an issuer is ‘on the basis
of " material nonpublic information about that security or issuer if the person making the purchase
or sale was aware of the material nonpublic information when the person made the purchase or

sale”o]2kal T7g i},
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IV. FEAYg7Le] A Ho|-§-3 9ol thet 1A 2] Sl

A HeERo] JEAYE ARASH FUdeH Hrjehe ARAYGARe] Ko
39] 7hedl A8 ARAPEH Al174z60 o3 AT 4 e F3 o] EAIS
T ol AR A 74T AR Ak} A A EE AR o= dAs)
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AFHA A2 FHsHA | 721k FA 7tAl Sl o] B a2l el At

1. AH2AIEHO| Fohke Mot HaEAlel MEY 3 A 2o 22y

n]E/N P B o] 8- 9l o] tHAlet deste], AHEAPE A174%2] Aol 71EA
o7 n|=e] JrAlo]&el Al¢lej¥ o] (fiduciary duty theory) @ HA-H-8o]=
(misappropriation theory)¥} 1 #& 20| sjal B 4 i}, $-2luetel 22 7]
SNAE ol gF Ao B HiEarAol gle mlmolxE 1934d SAAHY §
10(b)2k SECE] Rule 10b-55 &3l w|s7iF B8 ANE AL ot e
Rule 10b-5¢ 1 #2074 7143918 A Wo|B g 27 n|g/jHo|&AHE
Rule 10b-52] ¢utai 9|2 ZA3L7] e E= 0|2 A7 7oz FA3) okt 3t
oh, vS/iR o8 A gt GAARE 5 diol ARAInt & e vsIREE
ool A defA] i A As Wk, ojuf v AR EE delA]
254 H5o] o9 7o) Hevl? vl Ao RE A ol o5k 7a 917t
AZNEE T8k AR e 22 E AAs oF HF HEE Tk
&) B A9 el Qlofof sh=tl ) m=ellA o]e} FAKGE Q8-S k= WeElvt

ulz ol Qo] o8] A Aelelvolen RAfgo|Rolth F BabHo

27) Rule 10b-5% S8 vl = v=s} A Y] () APE B8 o= ot A8, T 7| 0E AR
3k= A, (b) 2838 AR tigte] 3 91z1e-S AU, Zleo] el Xl g3 o) u]3o] 237} fdE]
2| L =-317] 915k a3 323k AMS Tl A, B (o) BRI AP T 7o) HA

=53l B9, B T AR FARE 2 dRolghe AR sk Utk

28) 2] W AIHE ARRS 7148k AlEe] wRE wA AAde] o]l HSTo N Y
STHEY A347x). olwl] 71golek de] A @A oM RF ok & ale]H ol uksh= 92 Ao
2 stofg 2eE Aoy sk ZS Tk, Aol Hakelo)A Algte] itk 1] H-2te]
ol 2J3t 71 97} A1EE 3817 HsiAE AR dee] 2o g A Ao & BEl A
ol Qlojok dhH=], o]2i3t HZel X9 HE, Ak, AP = B Alo)F o) o]sfolx vyt
At oA, FHZE, ¥HJAK(1990), 310~314.
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= b SApAE e Aol ol ofulg ALIE B 2 HESHE A
o] A2 HFHA= & ]1}, FAR} Ao]of AlelA| (fiduciary relation)7}
© AFolle o W BER1A A7) e A viRPHATE Hol AR E
A Sk A1} s Aoleh
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OH 2 2

ol ol 2ol Al BAAES ARIEAE 23 2ol 1A}, FjAtete]
S8 AR 3 7P EE AS5E GRS 2 BAke 23] AlQ1AA|
= 2 Ha, A e FFEAM (S weAkel Agols 771 2 A=A)
3|Apel ARl ol 7] wiEell A= IS SAlo R ¢ AdaE F3 7
PSS A2 Al1BA o FolAl BT NE R B = AL 2 F
). a0 ANHFSAS T3S JAF B O Fo0l thste] Al e] gk 29
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(Abstract)

Regulation of the Information Creator's Use of
Material Nonpublic Information
under the Capital Markets Act

Chang, Kun-young

Article 174 of the Financial Investment Services and Capital Markets Act (the
“Capital Markets Act”), the key provision regulating insider trading, does not
penalize all cases of securities transactions based on information asymmetry. In
this vein, a simplified assertion has been raised based on Supreme Court
Decision 2003Do686, November 14, 2003 (also known as the “Hwaseung
Corporation Case”), that a person’s securities transaction on the basis of
information created by himself is not subject to the regulation of Article 174 of
the Capital Markets Act, This Article reviews: (i) the intrinsic nature of
information creation; and (ii) where to draw the line to set the scope of
regulation of information creator’s use of nonpublic information,

In light of the purport of regulating insider trading, it is appropriate to view a
person who creates information as to constitute someone who “becomes aware
of” the information under Article 174(1) of the Capital Markets Act, In this
sense, Supreme Court Decision 2011D09457, February 27, 2014 (and its lower
court case of Seoul High Court Decision 2011No441, July 8, 2011) should serve
as a leading case with regard to the relationship between information creation
and information acquisition, as well as the responsibilities of information
creators. More importantly, even when information creation and acquisition are
treated equally, the structure of Article 174(1) does not lend to ultimately

regulating all information creators who trade securities on the basis of
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information created by themselves. Rather, their ultimate culpability hinges on
whether the type of information at issue is subject to regulation, and whether
the information creators created the information through their special status.

Article 174 of the Capital Markets Act, apparently taking account of the U.S.
insider trading regulatory theory, takes a limited regulation approach banning
only (i) the use of corporate information acquired through the trader’s special
status, and (ii) specific types of market information, Of these, the approach
regulating the use of corporate information acquired through the trader’s special
status seems appropriate, as penalizing all cases of trading using nonpublic
information would likely have a chilling effect on securities transactions. Nor is
it desirable in terms of the spread of information or the efficiency of securities
market,

However, it is necessary to expand the scope of regulation of the use of
market information under the Capital Markets Act. The reason is that market
information has as much influence on share prices and investment decisions as
corporate information, though not directly relevant to the performance of
business of the company issuing the security subject to regulation. Global trend
favors the regulation of market information usage as well. It is hoped that
Atrticle 178-2(1) of the Capital Markets Act, soon to be enforced as one of the
provisions regulating market-abusive actions, would serve to regulate the use of

such market information within reasonable bounds,
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