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o7t 298 Ao=E H]ITh

BAZAE AFAF Y 2 B FAFEA AR FH 298¢ St
Aol Wasith AA, AFFRAAZAALE £GTol oiH FADEE A3
o =7ha GPEHM oA MEAe) ASEFE BE(IFH L5 HoIFH &5
o2 TE)PHOE AWK o] NPT Aoz neln

& QRATIIADTAE 2 A5 BB W14 T A olle] po

ko] AT E e L5l el FAWLSHA N Foh= T35 Fo
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ASIAE AN BEE B3 IS 450 thet Falolch, BEelE &
4 s A5 Be] U 4 aleh Tl ot 29 B Gl a
wol 91g 4 gltk. Selvtel AEHAARE YAl 0] Hx =YHUL, A
F oo Yo AFA mE YIUAL WAL sl astelo Bt
= Ak gAAEE A4 Sle] 2EHT
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1996 OECD 714 oldf -8 AAAME &2 o= AL 7199 uxlE
o7t Fa3 H3x9 shrt HleH, olF 98l oY A=H 1S U3t
Ak AA G e 25 =l R Al gk ZAA Y 5o A=t o] &H AT AFA
TE U] Feddased tEiAEs BlE Aol ARAAT E T
R ZEtehD A A dE AT FE RS

HodlE A= 7199 ALY g9xEe] AA SUI8HEA, HAES AllA
53 FYsHAl FAste ol dths 9AHE HIGEHA FHuTh AAMNE 27] o=

7193 Ao diuizlZoel tigk HA7F 9 olAThd, olAlE As 7 A
Bo] gixlZel ik #A7F A = Zlolth
2A8%39 B BH, FLEE qHASH YA FAste of &
= BAl o] E r|= 7 Aotk ey A A AAlEdE 1T A
B o, g AA 14 =] Hie FAAEE oH Ao] Hojof shrtehe
T AE AEZ BaF Zlojth A dEH v=o ARE Faste] =9H A
25d od 9nE AYaL A Folrolek gtk Zlojth
S HE =hA] B o FAFAAES o=l
A=z MAl= oAl HA Sk, FHEA L] 392 Yrt 7153
A EHE FoEN AxAE] &S Adsta 11 Ao SUIRE
ZA3= 7o) ulHASIA] L7

A= 71dolut ApRo] dfejo A 73t EEsh TS5 A5 BHE sldo]

DE AETFA SR Qlste] A AFA e 5 dle] 7153 ZRId =
2 e o= o R st AFS YT Aojgta FAEA AT AU
AME Bt B3] sto] Aol AR e W=
3, AA AlEE Heksr] Sl HIATA EBE 9
e wwsiAl $-elvetel Exlsta A sl ¢

fr=dhe Zo) uEHaA $e7t?
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1) d& o, AFAY TRt FEA —E—% 1998 F-E A =7 AR BAE ASA
WY Il Bl Aite] 7R 54U o) T4 EE ALE F ATE AFAE Kol
ool = At Y=o Uig ¥4 %oﬂ O3l &5AE GRE o FE A2tHESA
W A118%2]2).
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BaolA AFAEE AFAL] FALHLSIHAE IAH sFe A¥EL,
SEuEte] YA =S BAste] AT AN Fe =Estaat ok o= |
A W8 2AA olFIALAE A7 &l BE =97t Ak th, =9
AaEAA 9 BAG = shte] olrs FA AFAR Foljlv) sk Aot =
AR L5 = AFAAA L ZAH = Aol7] "ot FA14
o] AFEL o]Fo] HustE o] e AANA Lo AFAF Bkl
ofl RFoJojof sh=rtolth

o

MX|Z0| MEIE SpAt

(1) JHgat o|2

FElvete AFASE =AY AAA LS BAlshks “AFA 9 (residence
approach)” A Y2 o] d2+et ASHAAEE 2t ST 74“1*74 Fo FAAEE
7HA 1 e I7HEE HIAFAS} =l tisiA = s A5 FAlska,
AT D Y=ol s e AAALSS AT FdALES 7S
AFA e WS AFA =S AR T oA FAlEH. BE 1717} o]
o 2o AFAFY HFAAEE 7HA L 3 S A A o|F A ul A ] 7}
e A TAARNE HSsHE

A AH A g FAZE A A gk Aol Blarste] AlgREo] BobA
© ¢dve 1A =2 A A4 o] T3 E Y3Hprevention of
international double taxation)d}7] ¢t AXE FiL Ut

T AHLE O8] ‘T ASAA L (exemption method)” = “9 =g
M A-EA Y (tax credit method)”©] 17 o]t}

TALSHATE A g HAYTAYHS BF A4 o]THAE d3let
= Aol 1 8 HA= LT oty I ASHANH S A= AFAE AL
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skl 5983 O] gol FAshE A2 oblm Aol S F A5 tsiARt &
U3tA HA s wEo “DHRF2(source approach)”&kal 3o} o) = yGdiAl Y
FAPEE A=AFAL] F D5l el FASARE =l 4] Gk Al
2 AQFA st Eth AFASH 48 BE A5S FAgTE grlddlA “AF
A58 gk F e BE 7P 98 AlsS fAS L v 5Yd
HAEAE e Zolth

a8y d4e =] Algo] grug F o] A gt tE2A YeRA
Aok AFAFol ostH, AEFEE TAET7E] YA e AMEF7L
HHE 250 ta] A=mAFA] tidt 2] Ales O As T Ue 7187 &
Al Aok AEFd=0 AMETT7E] dAdAE DA ETTHER S A5 s
o 22 713E §lon, 22X aMETA EFe A AFAY Ales
FFalE AU} e =Eld AT Gtk A4 384 @F9FE 57 §l
otk Aw AFAFo 9k dRA TR Helo] A= TAE=T o] AEAQL ofn

Md

SR A i‘?i Sl RA A TANE S FEHOE sh= 74—erT«l A
< FelA AR rlFo s HupE i oAl S A2 A H o)
FEHQA Fooll o3l 1894 MLE R om FeA o] F AR 24 Z 0k
A =2 192030 A AN M2 =] HA M= AFAF2] A&
ZAEstA T GAY F4L AT otd FAsHA] Eaks Ao

1918 "= 93U F WA dol B3 Chapter 189 A|22233)= Zh=2] =
WA 2599 22 FE 9 ﬂ%‘ﬁ-ﬂ‘ﬂm’*ﬂb—J EYAHIEAE Hx
o] Atglolth, ‘FHAE 7Hele €2 w9 ol A<l WA, =g Al e FA
TSR EE T PG ofEe do) gle 7/4\0]91‘3}% A= 2183 Aot G
AHS F=3F T.S. Adams ¢} Edwin R.A. Seligman?t oAt Ho] AUt} A=}

B

¢

2) &0, FTAAIT S #AY AFA /g, "=A8e=3 A28F A2E, 2012, 46~47
o

.

3) Revenue Act of 1918, ch. 18. §§ 222(a)(1), 238(a), 240(c), 40 Stat. 1057, 1073, 1080 - 82
(1919)
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r-|n

SOEEEER %zﬂ A8 %) Jwa FAE %%—-*%%%w Q)25 7

A TEoE %idxlgfﬁw A2 A¢ 1 X}O] o aigst= ¢ Al
A=zo] A ‘71] Heoh

19209 ¥ XA =T HAAAS rujAlsta AFA ol A5t ZA|skA}

= AHE sHAARE e fY F7FEL oldl Wt itk YA O EA =
AFA=Zo] A=l A& F &5 el AAeHA Heles T4 & T A= A
ot AHA T Aol Y& & A5l thsf] F& AEE AR AL UE
2] AAA o)fro] JAgt SAQAE AFA =l s-efol sl FAIFr
Apo] e AEE HAG Ao FHE & dArke= Aolth

o|¢} Z-& =elo Y8t ARFdTo] Frdt] =UF ATt Fe=d
FA| B FA| (tax sparing credit)” o]t} $-2luehs 87/1g3e] ZAZFY 9=
FRAYFAAEE F Aok T, =S ARFESTHHY |85 IAE o
L ZARGAAE DA GRAAFTAAEE T YA &k Ao R0
=90l Ut W Ao taliAsE 25 FAHITHE Yol A AFHEo] 49
Wt AAHE 2e @40 2k AAldi=re] gAolth YR aro] vhe A &g
-‘?—31]-‘6‘]——‘5 AL T3oA Ho|x| &= “9FEA A F(implicit tax)”S FE3lof &=
] Zolt}h, AFA=o] AL st ¢ Alas Aednd A= 4
A o] e Alg fA AHo] Z|gateE A= 1Y) AEA Ha YHA T A
AT 2EH1A AFATY AT sovs AHAE A At

B yghso] AxdHasl tejrs 1A AEATE AFAke| = BIAFA
ol IHAlsh= L5, AFAFTY S} LHAF Y Aoz A= AFAT) Ab=9
AERT e AEE Alas Foste vt e Fil 7153 &5 tiE

¢ Ales B e T A 713E Fodte ARE A9 A #AE
A== Aotk
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3] 919 Seligman®] &30l W} 55 S Xt

4) Michael J. Graetz & Michael M. O’ 'hear, "The “Original Intent” of U.S. International
TaxationN”, 46 Duke Law Journal 1021, 1997 &=



T2} o= HHAZR] F4ol £33ttt %%l"%%-"/] TRl dAAPE doHH, A
THRO F2 A&S AT FaL | el A=
MNa< g5t = ATV o] Hol &9 “AE42EFH A (capital export
neutrality)” 9] 830l F3stodof & Aol ol9} A ATE Fi J= vt
+ fith A= Y=g RA A ZAE o8-8k AFATY A L& A=2] A
< FetE = FAAQ 8o Febste Zolgtal Kotop & Zojth

ofH A =7k A=o) AAlol A71H o8 Kol f2|d ARIVE Hrishs B ol A

\l
N
oy
r@'ﬂ
_Iln
2,

£ o, I2&FE sk A AFAl tiel 3 f-d] AleE 7' 7 de Al
=5 FHE A7 ol B B2 AARIEC] A=S 1 EF FE AU
T A= AEE AT AW7L she A AdHo] 9lS wolth AT Fole 1
oF 22 =2 xAl9} BAA aeks A BARlel =7t=A 2AA 7

e
(tax arbitrage)& sh= ZAYEA=7I7E & 4 ok 7 ZAAI=7E At
H A3 O 57k A" oli7t s ARS =8Ecls Aotk olE3 w7t
de & &5 thell ddAFA B3e AR, A& FA 7Rk
Zhalo] AFE 4 QA Aok 2A YA ] FRAAES o] gl A5 FE
&

T a5l ol Fd &5l M= AFAFAZ A E FASFE 22

2 &tk s =A1A ZIdolu A2
WA= e 230 FLsittd, IejaSaAgH e dHAFE A9 A
Aol 2H-E FA Hoh
AA BAE #FFehe 8 OECDIY =S Az =2 AleS FAstH
7] wzoll Ao Zidoly AEE ok A s FelASHAYEE
& 5715 7HAA Aok Al o2 @ oo Skl FeAasHANHE
2 =93 m7ksc] 51 ok EU 29| =713 d&e =2l4sd
IS RA YA HE BEsta kY

of
kl
xo

=

o

LR

2L

2]
iy

2]

5) &1 A, THIBEE,, sA3CiE, 2010, 4301
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W, F7HH0E 45 AFE EA5A St AFTGRAGIAAEE T
[e}

e FHEE Yok T2 OECDIATE F A% Felel S1FdA A
<R

A RS A AR A5 FArbsAdol wet stefof i) AR
© S HEH S AT AthH oo Wstel A #A §lo]
S YT =97t e Aotk AE3 Rirted SHA B u, 2
s U T SHEE) Y] HlFo] AXIL FAZA 9 FAIAS] o]Fo] At
2AL Jt o= I T AFAFY Ol wE HA A thEF I =H 0
2 04 Atk AFAFY FAA = Tk =H-e] tis) OECD+= ©l&
BEPS(Base Erosion and Profit Shifting, =42 A|Y%323 A50]1A)9] sz
HHst, 2t Ao FE - intE S F3skal vk OECD ¥ G20+ =7}
F A Afo]l T2 o] &7 2B A YOS T A E T IaH A T F
FHE F2om 7F HAlg=o HAE A3t ZADE whdsr] 913 OECD =
of FAEAZIE AAH g Bt A S vhEdskaa BEPS Action

6) TF2A 7199 FYASS AMLEZO R BdalA o|AsAY, ARZF ZARTE= B
FAE B FEHIEY] FAR QEl, MM RIS AAATE T 49 T

7) F2 3t BofoA FAE 73 2AS ulbstnA stk
- (B olF A A 74 B g 24 FE(o]F A F) FE EA
- (%xﬂﬂﬂ Z*ﬂdlﬂu et FH(Z2kad, FElS o)xbE A4S % AAAE &

SolHd &ske 71E A7

- (¥4 q) 71%1«] FAAY AEEA, GAA 21 o3 T

8) OECD Z715¢] Zo| A £50) U A= Tt LH &, THAIZAHE
st R, 2011, 969 F=x).

AA 72 AFAF2]

-EU =7} e 2Eg|o}, W7o, dintz, A= = | &= v, Y8 A3, ofdAE, A=, 7
T2, Y, dEs, U, olelERE, olde, | AE, EHE(o]d 87)

EAREg Udds, w290 TEEY &2
Hh7|of, 27Ql, 299, 292, H)
gt 27k 9%, ZF, AMUe)ld 2270
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AHEARl oA A4S wiFASH 22 F54S(passive income)?] “olEA 4
S (mobile income)”ll thal|l A= AFAIF] FAol HlEo] A7]A] FE= 3HAA,
A oR APAEF T FeeE wdAS T “Hlo)lsA AS(immobile
income)”oll thafjA= DA AT FASER dF= Zlo|th Hlo|E4d A5 o
3 HAFAAR] FAE k= ARE “7d Y3 45 A (participation exemption)”
2}l 3t}

ol& HlolFA A5l tieiAe AHAFAA AagAel] o3 FXIAE A
2 JHol FFsh= A7 o] Fofd 5 Qs W) o] FA &5l tisliA s ¥
Ao Al A57FEAE ARNA EAS aHsHA] B3k A e A&l o3 YA
FHE o] = A wjFo|thlo

A5

AFeE AASHA MBS e vITlME g o Sojdd AiaSl

9] A aSo] AL THLSVATA L AAT 5 YA B Zoleh, Fola
So] AA&ITe] A3 Aol AL Aol ATARAAZA FEo} o 2
ool m) ol 4] Z7bA8l ARl MASHE RS vo} Fi= 4

8 EU =7F=0] =9 DAARYA | F&38hs 500 teirs o584

T
o
o
°
o
N

9) D 5 : WAL W] A5 10% ol’Fe] Fhs) Ao ZRE|Q] £5-L WAolTk. W
FAgpELe) e A gl A WAL W] FIANAYLS(PELS) S UHHOR
Aol e,

@ =2~ HRIS M ASE A& 5% ool Fuje] ASAERE 9] wldAS-S Aot
T UYHANYALE(PEAS)S dAolH, b2 FUHALEL $IFF2d 2 A=
@ F= 1 HRATE v e M 2R SRS AL 2 SRS A2 R E] 9] W AS S
Aot} Foll e 2000d clibytoz oj=luEe] o FEAUAEE =5 Al
ARl AATH2000E 7L AlF).
@ YE 20099 AGHFALEUAS YR OE 3= TS| AT FEAYA =} &
T2 ZA 24 TYHATH2009E 4€ 1Y A&). GEAAM = 200999] 9= A13] el <]
FEAUAEE HNA AAe 2283t t-$3h7] g dEA AANYEZ risn
ATHHIPZEA, “FR1AERE BISERBI ROUE”, TBIEBI#, Vol 29. No6, 2009.6, 15ifi).
10) ZRHALSHAAET EYE AT ol FF A Z2 AT ARk Zu|gk A9
o] yebd & Qi o3 g @42 A= HAZRES Al FAES 2H8E &
A=t o] WAEl] Yol QB Z1E= black listol] AR AAT 24 [ o2 HE
o HigE A5HA A wiAsE 59 22E FHea ok
11) 9= WA A14=, A1z WA A943=%

Jn @

fincs
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<= A8t e A bgE v gle Aelth o] A== EUZEF 20009 WTO2
= D AADATFA (03 WTO BxFEelet gH< 9ukst Roletar 3t
of AasiaL, WTO= ©lF wobedith w2 2006 ETI Al=E #HA|5k9
.12
SHH T A azt v= sk ol 4kA % (House Ways and Means Committee)
o M= =AY A245AXE 7 G 3] A5 H A (participation exemption) A =&
=gt AHdo] =YFa k. o)=o] v 7|43 AN H=e] 7]
dol 3HI YAolA AATL + A=F 3o, 57 Awe ExSR7E e

“BAEZock out effect)”E AASH] Aol gt

2. 224 AltHol| Hetet HFEXt EHEH 7|1Z2| M

(1) 70
‘A5 M H(ncome tax law) /g A ATl 1A A A= ko] Mo
AR AR AFA (residence) @] 7Ndol S8, B4 A1 AAol= 9

12) 2000 EUx= ETIE WTO®) 378t on, WO EUS| & 53Utk ET} v=
o] URkd FA| =AM IY Ol e Q) 2A FEALEH SR EYHGIL FE FAFN
7](contingent on export) W&2]Att v]=2 WTO Appellate Bodyoll @43t =] 34
3T EUs A1 B3l ETIZ 18 gajrdo g 409 dejof gate HERAE F
& 5 YA o, vlzo] ATNAE STt AAE AFSHA FA T SFH T ©]
o Hl= o3& thAlghe WS SR AT 11 A o] =R EUE 2004
W AR o F500 gk BAES 129714 3ekth d, 20049 W52 ETIE 3
A= Y8-& T2 Jobs Creation ActE AT & WA= ETIE &HsHA &
Al #HASEA] g3 20069704 2 FEs A FAde U89 -8 (transition
provision)2} 20034 9€ 174 o] AZAH 7]E FujA ol A= 5 HeHE H-831A
%= 74X 2 (grandfather clause)S FUTh 20061 9€ 309 WTO panele ¢ F
Z3o] 9A WT09] 7|& AR Fa3stA gethe f43-e B3loh 2006 54 15 9
3= A S HRX ks S ATHPL109-222, §513(h); TARS - 28 - 454, ©
BT AR Z2EH-WTO 7R3 FTAE $A02-", '2AgtE=3, 4129
F A2=, 2013, 249-250™4.

13) xRl sk a4tad] 9l Dave Campd ©]&S wWet “Camp AQH olgtis ol

14) Joint Committee on Taxation, Technical Explanation of The Tax Reform Act of 2014,
A Discussion Draft of The Chairman of The House Committee on Ways and Means
to Reform The Internal Revenue Code: Title IV — Participation Exemption System for
The Taxation of Foreign Income, 2014.2.26. 3.
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(source)’®] 7Hdo] ARG 231 Ut

Ao SR T FHo|| Bdls o]FHAE dladtr] f%F 229 AT
AFA G DHA'E =7 FAS AFEA R A[EE
TT7AL R3] 93 @1‘/?:‘711”0113}

AFA NS TG FAATAARE 2-8317] AR =3 mlzoA g
sttt el =77F AFAQ] A, S AFAHresident)’ 7HE -2 =L QX AF| T
3l =g H-Al A A (foreign tax credit) WS AF&Sl= o7l A ojuj7t 2 A
ojth, oA ALF sl AAYHE AHEshes 7k A A4S tisiA
T ASASEATE AFARIA oAFo] BAGle] FLEA HAls] wf ol

(2 5
FA2 719l ARORAE FHLERAANEE & F71ed HE Fe A
&2 AT Raeitigs a3 odsle] BRE T Ao
Uo7} olFo] ofel AM&TFOE o] hshe Hele
o] ) 2AE, Helolg 1 BHAAA EE
sh= o]t
TAE FFES ol UE oA A7) AFH 84S 945 EE 1
gomm Aozl elolt Hele] o] 5L fEshs ‘fHY I AT AFAES
o] Fola50l e EABAY Felol o] U ANEAE T BRAL AL

stal Atk

oo

AT 849 98} EE BB 9T 02N FURATE Aol ofs) =
; I 5279, 3 AT W2 $F8L 250 A A
o] £ AGHET HES AFAIAE AAALS S S5, 1 F A

15) ‘S0l FINA A7} A A AFe FF0E A AT
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& AFA 73S woluol 150 taiMe FldHAS AAA FA LS H
£ E9F= Aolthi6) P59 remittance basis 7d © E2] H]GFA}L AFo]
ettt G2 I Wl ‘TAHLE AF(ordinarily resident)’skAY ‘B
1 =(domiciled) A7} ob ™ =& LM Aa50 th A ‘ST
A&7t dES Y=t AFATE @ Agrole} ste gt F4x(domicile)! D&
7FA AL = 717kl 5 o]l o] A= M GFAF e st mo| A A5 ek A
PN

[‘ll‘

§ $T7E AU ol Tl IFF A} Qs AE ouista WY
4 Z2(domicile)E 7131 9 71Zk0] 54 ol e] AF I8A HES s 9]
= Zo]t}18)

bk 0099 FE WAF AT e FAAWLS FAE A5G
o 1% AFARA APIA G FEAZRE £FsHe] 109 B T AT
F3kel 54 olstel Acle FAUALEE F Ul AFHAY T2 379
a5 S ArHAS AN AZEAIR. o)t Flel AFsE 95 93

ol U 5 Ade A% AL wela glem 19 54 AFA ] ik A

I

Z450] MRS 71EE Fold B9t Bk BAA ALE 4Pl Qo] T
U5E PSS Uk ek 9%, vF, exselo), At Zgxs
Q)

s
295U 5e Ak 5o de ANA 21 Beshl 94 717 ART S AT

16) 4RIE, ‘A7 AFA AAA RS A HABZAEZ dikrAe] A&7, TzMstE=3,
A2BRAAE, A ZAH3I], 2009, 81H.

17) Q& FAA e AT A5AMHY ‘FA'E domicileZ HE 3T}

18) o]—‘/] 71— 8)‘,] zﬂ 48-494 .

19) 718AAF, 2008 7+ /NA A, 2009, 4219

20) Angel Schindel, Source and Residence(Cahiers), IFA, 2005, pp.58760.
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q

7h FAA FAES BASE 17t
7h Hl=
= WaAYH A77012E F57HAE Ad3A AF7]F(substantial presence
test) S FE3E= AE AFAE Aot k2D
AAA AF7EE FAACE G A= 319 o) AF
AFLF) + FAAE AFLFY 389 D) + (AHAI AFLT 6‘ﬂ«] Do} &
o] 183¥S& %3t AFATL At

| 7128 $53E 450 SUEE e 248 353 4 49F <

o

* closer connection exception: FAIA7F sl o F<F vl=to)] 183Y H]
T A FSHA Sl Gd F Tl A AFA (tax home)2)7F 1o
vgRoE 2 U] o 3 39ES 7RI S-S ASsheE AW,
ok v JFEA] Aol v 919 A tax homeo] UTHE A
< YFsle Ao ZE )F HH v=3 s [7heke] A 2R
Z T7Fe] AFAR] As dSstoofF

FFHEE 1A AFAE 25 AFAE B (green card holders). A4 AR

5
v YFAATE OPd % H)= 9)9] A Ye] tax home®] UTH= A& YF3H

21) IRC §7701(b)(1)(A).

22) 1 yhell th53 22 97} A" 959 Aoy mAF e EAAY AR AR
3k 713k §] At A4 sA °LE‘:}. =& muy AR AT W AR FA A7
Ao = Q) WA Zatal e 717k ALt WA s} st AFAE FaL
o) Ar|Ho g EE]:L(regularly commute)dh= - 1 G A sdh(r] oA g
Ho] ZHFYAE] 5% oS 14 o] EE I HO]E 3h); kel 245 8)9] A 107-108H.

23) "Tax Home"olg} 3 7150] AFdhe A4t dAglo]l FAAte] dukdl 52 4
A AE TeTh GRbR o R FART e AAolu ARE Aol e EAIY

A 95 on]gitt,

24) ”‘%ﬂ?l AR S YSshe ol aHste 842X E 374 FA(permanent home), 715
9] AAA], A4te] 2AA, T 23y DAY AR, A FA, AAPEEY A
&, AU TEA], FEHE 7 JE AY Fo] Ut

25) http://www.irs.gov/pub/irs—pdf/f8840.pdf (Y=L A} 20155.17.)
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= A7 FElAAARe Gl A o1duT AA wRE Al 28l B

26) 2013 4€ 6¢ FAEHY M AFA AAE 243 {Aste] M2 Statutory
Residence Test(HEY AFA H2E; SRT)7F =4 A tHFinance Bill 2013 Schedule
45).

27) HM Treasury and HMRC, Statutory definition of tax residence: a consultation (June
2011) (the Consultation), available at: https://www.gov.uk/government/uploads/ system/
uploads/attachment_data/file/81588/consult_condoc_statutory_residence.pdf[ 3% =}
2015.5.17.].

28) AR ZHEY=A ARE AAS] HeA = QoA SES AEEL 223515
A& Atsof gt
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ThA] Eobd ogko] gl Aol &3S RI30ef| xel gef Aol A= FA

]

%

29) ko] 745 2)9] =&, 427459,

30) A1Z (1) Natiirliche Personen, die im Inland einen Wohnsitz oder ihren gewthnlichen
Aufenthalt haben, sind unbeschriankt einkommensteuerpflichtig.

31) =Y ZAZIEH(AO) Algx.

32) 59 ZAZIEH(A0) A9IZ.

33) BFH BStBI. 1994, 11 BFH BStBIL 1990, 701; FG Baden-Wiirtt. EFG 1991, 102; Zabel
DStR 1989, 477; Tipke/Kruse AO § 9 Rz 1; &2] Z+F 2)9] =& 449l A Aj9l&

34) BFH BStBI 1994, 837/839 ;RFHE 49, 186/188; k2] Zt 2)9] =& 449olA A&

35) RFHE 49, 186 und BFH NV 1987, 262; ¢2] Z} 2)9] =& 4584 A4

36) BFH BStBL 1971, 758, ko] Zt5= 2)9] =& 45104 A8

37) BFHE 161, 482/484; ko] Z}5 2)9 =& 45%ellA A2UE-.

38) FG Hamburg EFG 59, 241; FG Baden-Wiirtt. EFG 90, 93; Tipke/Kruse AO § 9 Rz 16;
ko] Zh 2)9] =1 451olA A&

39) KG FamRZ 1983, 603; KG OLGZ 1987, 311/315 = FamRZ 1987, 603/605 = NJW 1938,
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649/650; LG Tibingen BWNotZ 1993, 145; BayObLG FamRZ 1980, 883; ¢+¢] Z+3 2)9]
=5 4HHEA AL

40) BFH BStBL66, 522; ders. BStBL 84, 11; ¢ko] 2 2)9] =& 4554 A<lg.

41) Q8 AEAE A2=A3E

42) 9B HYL ‘A BATE AL I A9 AT HuZ BAV 2L Y ‘3_7%4?_1 2k
AQZo] FAE A= Aolgta deFH A H4 61d HA); 4o 4F 2)9 =&

50,
43) ko] 245 2)0) =% 528,
44) OfZAENY, 57, 2Eelol, Ak, A, Wk, A, Teks, %, olefel, A,
SARED WEEs wadol FAAs, LR 2o 29, 292 4 2
FH(ee) 25 20)9] 3, p60).
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o] wejolide] Al FA = ] Z7tel| dRtstd E=A4 B vl=ak dEe] Bl

EAFFAAE ol Ak
7}. BEPS

A= AFAES] a5 tE FARE HT OECDE FTAIOE e
BEPS?] 7ide] A=s} 22 ofal 7HE ok

BEPS® OECD7} =0 % /Egt NFo g2 A5ojxdS 3 Al E
AE T3h= Aot H717ke) Aoldk ZAAE 2 YxE A3} - Au|2rp EA)3)
7] o]A 9] 7]1& FAZAAES] sHE o] &3t A5 AMEFTIE o|Hdh=
ZA 877} EAE AT 2013 9L H-E OECDol A BEPS A ZWS HAZ o=
=9)817] N AEATHAD o= F 15719 BA8 02 AT 20149 9¢Y, 20154

45) IRC §7701(a)(4).

46) TRC §7701(a)(5).

47) OECD, Action Plan on Base Erosion and Profit Shifting, 2013.7.

48) [Action 1] TAY ZA| stollA A= A9 3i4: 20149 9€7HA]
[Action 2] E471Y9 T EAFEFF #- Fofol st dsh= A9 314: 2014

| 9977

[Action 3] §4=HAY FERAS FAAT 3k 2015 9L7HA
[Action 4] ©]#} T F-§H]8ol 2§ Azl zpdiete] 7 20151 94714
[Action 5] FHA= AFAA 2H& & FalZAZA AN dig dl-$ 20149 94714
[Action 6] ZA|ZzoPd-8 =] #<eke] vl 2014'd 9€7HA]
[Action 7] 9HAFAA A4S ZAE FFste P9 FA]: 20159 9L71A
[Action 8] FFAs}ol thet o] d7PAA A S WA 20140 9L7HA]
[Action 9] 918 9 Ao HE= = o|d7PAAAS v 20159 9L97HA
[Action 10] 71€F A gt o]W7FAxF 9] mpa: 20151 9L7EA|
[Action 11] BEPS #d #59] 43 9 EA9] 7k 201519 9€71A]
[Action 12] ‘g2l thgt 344 =AM 53] 2ol T3 B a1eF-9] Hoi: 20151 9€71A]
[Action 13] o] H7FAAAl A&7 i AHE: 2014 9L7HA]
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BEPSolA = ZA|F A 29| o] gt AAE 43letr] A= ofoltfojr}t

=H 3 Qi) AFA olghe A tA 9] o] &S /| E S Adko] QU
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“Z3A (exit tax)"E HIAFAT} 7] 2744 AFAZ 9 712kl sl 94
AzA ] ZAANEE A Aesle =77 B vlad Algo] 1 A

Fle) tjslAEol B pF} 439 Ay FrhEe] FIAE =S Yok

AFAE oW T uf B {3 e A4 7R SE A
= YRS Al(general exit tax)E F38l= UetZ2A4+= Ay
tH1972\d o] %), (19854 o] %), H]=H(2008d o] F)5o] 2
Y-o] Aprke] 7| FE ol AT A FE E=A|(limited exit
tax) & FHshs UeeEs ot FE IR HlE o] X|io]
ti’gol H.

-5, F Jdds, dnfg, gEAS Ty~

e AZAY Fojold A
ZIAE HHE e}

cAFAANE FAET
R IR I Ee:
FAAL fAGE 27}

[Action 14] B} &A1 A 2A A A= 9] vha: 201510 99714
[Action 15] AeA 9] 4l&3 o]dh-g $I5 trRzbale] 7 20149 971

49) BEPS9] action plan Fole “SARZLYTRAY FEAS FHAAE 7Z3HStrengthen
Controlled Foreign Companies Rule)”©] X3FE]o] ) o] ts] OECD+= 20159 4€
EE 20hs dastg =, CFC(EA YT e, Aule] A2, CFC &A59] A9,
FEHAS Al 55 X3 T ol EE U024 o8 A& Higste] 4=
dAo|tt. CFCE BEU4], 418k PE 5& Z3Fsle] YAl Aojsta 9, A= AFA7t
FHAaF 50% o] F48 7R HE - AR A6 2 Gt CFC &5 i3]
AE =99t A&sta asiRE sttt
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AEHE Bate 7k 92

AFANEE AASHA | LAA HIAFASL o] =9 o] F YT} ThA] Eoke s Aol
A sk =7t = FAZIE AFARE B g
2ZFublol 3x(ARE 3, 24o] 4, 29€l 59)

2] 7174 (anti-corporate inversion provision)”2 W=rs<Qle] Fto
Aol AAA BEAA 712L YA &1, FAA BH AR FE T
g =7l A

o)< WA A A M A E 2] (corporate inversion) A1) @Akl M= B
o A3 IA A o] rtEE o] T} Hl=o] B3AL e 9ol 11 B3JAL

51) =4 & YFHEE 273 2o AHEFTY) S 7|Fo 2 Fel AT BAS A AA
Zito] Ao FAAZTIA ] wjzE Ao gty A9 1A i HlAFd
mE JdFEE 2713 ARA EFY AA 5/E AEA A HFo] 124,000USD(2009
W g 201099l 145,000USD) S 2F3tAY 259 dAl B3k &Akto] 29 TUSDE
2335k Aoty A AA BAAEe] HrEakel s AlLts] O 59 o] 60RFUSDE 23938t
TNl thsl] =& 7] M|(Expatriation Tax)& FI3tt). E=A4] A& sl wjds Ao
2 FEE AR HeE dAFe R S5 AFdA Jall 2527 AT 78 E
) AGEATE B s F dEAAtelth 27l &k a9 Tt &l 49 159
A a2EAH A1 (Form 1040) @ ZAX7|LS 7]FC2 2 3 Form 8354(Expatriation
Information Statement)E R asjofF gt} =3k & L7 Ho] &= HH 103 52t |
d Form 88548 R 3ok gty A E 7Y dA] 2452 T A7) 7] sldst
= A5 /‘E]Xﬂ THEIA FEA o] gle HdE BaoFrt St

52) ofdWEE HRIAE E2THE RS FAHOZE A2 A=}
AFA e Aare] AFAL| 8 AuEA] &2 T AFEAS| A A E TR 0]
A A A4S B33t ool i8] EU Commissione H 5§ A=7} EU Treaty s
9] freedom of establishment %38 93+ Aolgtx AAIHPWC EUDTG, News
alert, 2011.1.31).

53) &M|3]3] HHO R Hamd e AFANES 7T o JAAS FAgT
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& Aiete IAE THEOEA 59 HF 9] EFoRRE Y A5 Ui’ vs
W HAE 398k Ae Yrlshe A oR olsfigt). o] H 3 inversions $13F 9

FHRAY Y T &5l vl WellA S5 5 AATE flo] vl v Aol
A= AFo] A, AT Aol el 2P MEE BIAPL v=
WAYYE 5224 vl= Ul HoleE HFdthes AU A7814x47F =9
= k)

HZ HAAEo] B TR URIEAE AlEshs HF3AHEC] F7etHA]
Hl= AR 2014 9€ 229 o] & IAES TAIE oo A AAIREE
sto] LRSI v AT HAA By 24 HHA Qe AT 9
& s o3 AT vk ot F3hde] Wi R ool PAH2AE rtsEe]
T}.56)

A, el AB|A7F o5 ol v BIAL igdE o2 A ESHA] L
A2 AstAl 2 de3]Ated tiE FElR o] dAIA HAAE ITsh=
PAE FAHNE T

=4, MEE 9] 2r]go] aie] As|AY ARS Fw3] wWds) A7}

S =2H v Y 7|E BI|GEe Aol vmy 2AE 395t
o] &1l HHEE" (decontrolling)®] 74-F-o= M2 a9 B7HES v=
SIALZ EFste] AAEE S F2] 7=

AR, B3 AL 24395 918l 1) AS ALY dgolu fFEedAE AR

& B7|Qo = olAATE FYr FAH

A, A=A} &85 = =3 AF ARE(20%) H71ES stste] 243

54) 26 USC § 7874 - Rules relating to expatriated entities and their foreign parents.

55) & &° "= th=xA7|ge] Wt RIALS A3t vl=o AFY-S HFThE] ALY
Ak o] ZAbelAl 8] 3 o= PF-E THE FolA AE A3 Aol A ‘?%Z:_‘ T UAES
staz, MRt S|ARY A3 AL T2 g AL ulm ) A 2oke] e vhEo] T2 Pt
o=zgt %‘%Ht A & A5 e vl “‘“ﬂﬂ o2 a59 9dA AEsE ol
7L ZE9H £ 08 d5e ]E‘E’}‘ ZoAe BlE SAHAAE 2o o Hl=
9 M]Jfr% ASEAY ofF 2 Al&o] % %Qt FeE AHE 78T + Aok

56) =aEdTd, FEeEYE; A23A A36E, 2014, 18-199.
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A d8 = 23dHo 4= FAGTY A AF2ASE Fete F315
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OECD®] BEPS projects= OECD7} 1990t Z=1-9] tax competitions AFA| s}
A= EgtolHE 42 wjéh= & A7 9715 AASHA k0 19909 =
Zhar E7F A=A IRE7|g 3 ARl AAle] 713 E AlEd At AT, 2010
A= AlAIS] 371 vt obA Zh=r AR7E 11373 Aol oA 2l 2hA)
£zt 9gga B 9
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o
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B¢ W] AT RS AL FAGN AHEST Uk
3
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60) 19981 OECD ‘Fall ZA AR IA' = vup2l5hA] &2 AR o tia) /g Zo & Al=3)
I Yok o] RuA & FalZAAA S HP 2 ZA 73 (uncooperative tax haven) <}
‘Z A &) A Z(preferential tax regime, tax shelter)’®] ¥ 7}A2 FE1 YTHOECD,
Harmful Tax Competition: An Emerging Global Issues, C/MIN(98)13ANN, Apr. 1998).
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<Abstract>

The Taxation on Foreign Source Income of Korean

Resident
-On the Necessity of Tax Reform to keep Abreast with
International Trends-

Yoon Oh - Dong Won Lim

Korea’s Income Taxation is structured on the residence approach, under which
her residents are taxed on their world-wide income. Nowadays economic activities are
freely conducted over national boundaries. It is desirable for a country’s taxation
system to keep abreast with other countries’. Given the recent international
surroundings, it’s time for us to discuss on the gradual switch-over to the source
approach.

The residence approach should be kept for mobile incomes such as interest
income, but the source approach is highly needed for immobile incomes such as
business income. Considering the reality of Korea, any attempt to introduce such a
taxation system based on the source approach may invite strong opposition by those
who support the virtue of equity in taxation.

For now, minor amendments to the current tax laws as below would be more
realistic as far as they allow effects similar to those caused by the actual introduction
of such taxation based on the source approach.

First, with regard to the Foreign Tax Credit system, switching the current rule
of limitation by the country to the rule of limitation by the type of income(dividing
into mobile incomes and immobile incomes) is desirable.

Next, as for the Indirect Foreign Tax Credit, its scope of application should be
recovered to what it was before the amendment at the end of 2014.

In addition, the Korean Controlled Foreign Corporation Taxation should be
amended so that the deemed dividend taxation is not applied to the immobile incomes

derived from actual business activities.
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Finally, the requirements of “resident” should be more simple so that taxpayers
can consciously select their residency in Korea in a clear manner. The abuse of the

resident provision may be sanctioned by the introduction of the Exit Tax.

Key words : residence approach, source approach, foreign tax credit, foreign source

income taxation, residency



