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“ZAIEA"E “tax haven”o] ¢-2]¢ WS olth AZtellA tax haveno|2tal &t
= ASS AAS B oY 7] 353 SRS e F s FeAT Ptk
ARl 542 “AHA"g L & Aotk Tax haven AFAF B W55l tisf
AAA LSS AR AAE A 7lAE 8 ARE JA7EEe &
’45}*‘5 EAE 7 2E AoUH2

Aol A=W Ut s W=lel o3t A9 dA 9] o] &2 <<x
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*ETY 2014, 1. 14, AARY 1 2014. 2. 10, AY 1 2014 2. 15, AAAHY 2014, 2. 21.

9] 019401]‘: =AY dEA, ﬂﬂﬂﬂl«] XHT 71985 TAS HAis) B ALE A ¢
A HYg 2% - FAl, 2AZRFY BA Fo| ASATCRAE, Bzhls Bk A BT
73 Aol T pige - E 1AL Billeke] ik - s B3 deEH LS bl
2, A& st gEkAreke =1, 2005, p. 69).

2) 19373 "= AHAF foreign personal holding company 232 1962 =¥ controlled
foreign corporation &9 AFEFolgla £ 4 = Zolth foreign personal holding
company Z&& v]EHjo] &S FFoA FA e AL Lo g ITGUAE 2o =5,
p.69).
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8 IF7FEE FHIAAZINEEA S BAE] 9% < g
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2, & AFA 2 W5 #EE BAE, IA Bol A9 @ e

3) 9 719215 0] ZATH ) AT YO RTE 9| HFAGLETAE W] 93 A
7] 7] 2% WS @ Ao| BAHE Aol WAL Ytk

4) 20134 62 FAZAREAZAYE T W3 YA 5 107) A Ao HRE
109 Al slolH Y B FRF AA RE Aol sl HAL 5 e A
B wlojeulol2s A2EE A 101 EFol Ao A FAsHT,
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zHo] AAE fRE T BAL AHEste] itk ey O A= Al
oA “Helel AT A B AL tete] AE FakshA| ofy
AU 1 jRle] kA dio] el AAdgASe] 10029 15 ofekel %7t =
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HMelol kel WH<le] BAG Aol 1 AU F RFA} S5uA. 7}
S WS “SR TP B SHAA “EATEA" S BY S AL§A e
DERCEREEES

5?—71‘—% & A G A A S AR A G D HAY] A
AR5 AR e il tis 2AE FaetA| ofdste 4999 @ W
Q1 FhAl| o] A ATAY A ‘*—:1‘9] 15%0°]3k:l 7-5-9] F 7HA &2 AA A AT OECD
7} 200089 3B=-S “BFZA ZAH| 3] EA (uncooperative tax haven)” =712
AAREH oY A AR=7PL gl HOS 1t D9 71 AHAlsta @
o] HtAd 7|Eo® A7 |ES ddstsidt

52| 12010 NAAMHNA & o)9f 22 WA S th¥ o] Adstal Utk

ZA S AA L 24252 e Ago] e Aol AANE Fof 25 &
wEhe AL WA 9T Ao 2ATGA olo] S eirnt ATl we
Sl B AEE AESHER st 2L BHOR 5] W] Axe] WAL A

Anths A AAe) A6 B $Aske Zo) Bgsy] WEolels Rolt,
OFCD "ol ZAAARTA & Thee] 1048 23 e wdzd 249
GA'R oS 1e@ Ao MAE felE Ao B vk

5) BA FAAL 3N (3| EFERS] - YA - hEEh)E XA - LEFoIAh

6) 1998'd OECD F 8l A 7 A (Harmful Tax Competition) B4 , &= Fal ZA A AL “Al Y
ZA ZAM| 33 (uncooperative tax haven)” €} “ZA| &84 % (preferential tax regime)” 2
F 7HRAZ FESAL QU
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HA = SAAES T34 © Zlolth
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. ol EFRASHUMMRL T ot

Y o] EAYTHJMAE v= & 77571 Controlled Foreign Corporation
AAE T Aot o] AmAEo] Fo|xEste] HolEQl &5 thdk A

7) L5, FAZARE, 2011 Sh=stEA R p7s.

Q) BAE TASE fdom B = 11;].

9) YEL 19784 tax haven EHX"HW]E S wFE Hd 2A9EA Be AHAT] &
o5 AMESHA| &ttt SHA 2 ARAAE AR TOR T8 A= Ao R Hth
5 AAE QIR ARAAA R RECHEEE (W, BABAYRIBIEE 7154 DR N O
IS KB Ry 7 A A TR E ol E L E LT —, BEHEE22S, 1992,
pp.311-321 &=).
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717 B AS5FAEA WA T Wol AHRET A FA|AkR o] =AY EA S
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10) Z2He AT 2Ase WY F QAT 20 e AL SR TYdeR
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3 R

1) 91 w87k QA QR S £502A AL, NGLS R AEELS 58
ubghe},

12) Barry Spitz, Offshore Strategies, Tottel, pp. 130-148.

13) US Senate Permanent Subcommittee on Investigations, Tax Haven Abuses: The
Enablers, the Tools and Secrecy, Aug. 1, 2006, Hearing.



ZMI N E 0|88 =M E et EM| CfSEet/ 27 « 143
o &3}t
A dA ol LAShE 7RIS A T HRl o EA Y S VAR B
7V ged 1AL ““"Efﬂ/\}(paper company)” 2}l BT HEI| A= 3]A
Hele ﬂfﬂi I JE Foln O AYAL Yk A A
Algshs =3 (conduit) S EA S] G sk AS u|gthl4) E3te] B33
of thall T131e] SR Yol 5 FI A7} e A2 AAAl=-SAA o] T4
ot 9 sttoltt. WA Ao =R 2o AT = IJAE AR
sk A2 Aok fEluEte] ARAA R EEFAA A EY FAS AL
T FAAe] BAREY A ZA O Je st=E Ho| e BES| Aot o]
A= TR0 ALshs A5 FAANA v2 A&ste A 5L &3
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o] m|efgt StolEtr BhA|EZ o] 2o Z10]

rZ ol
o o

ol
[o}
o
L o O U

(F

£ %

of

=

Y
X e
lo

rok
o)

ot

14) OECD, “Conduit Companies Report”, 1986.= ZAH|Z2F] F8-2 ¢35 &S| Al ths)
JAL] EAE FIske tial IR tid 252 ALS Flste Wi o8 =3t
Atk 19929 OECD ER &AM ZeF FAAE “ZMZ%H 7]AFARe] o] 8(Double Tax
Convention and the Use of Base Companies)” @ “ZAMZe3} =33 L] o] 8(Double
Tax Convention and the Use of Conduit Companies)” 2] F R4 7] 23t U A
d AAAAN DR AL HAMA Y A ko] AHAld Fastia st ok
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16) V. Uckmar, “Tax Avoidance/Tax Evasion(General Report)”, Cahiers, International
Fiscal Association, 1983. p.20 #+Z.
17) HAAE A52z A1g D A7 2 Aldx A3 F=
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24) YYoltzAAC 2 ol HAQAE AEF “Y=EH AoUT=EY 3 FEUA
(limited partnership)Q] H ol AlolTHr= W]l 25,72 SARZ3 | HS,HS ¥4
+2 He & 24 100% A8t Ageta, |2 g8 EAAES FFe 2 Y=yl Ik
E A3t g2 Y= O AFEES s T 7 TolA vigs-& A5t
To] B2 &= Hlolgte o= ‘el 5y Ax] g 7] A5 #gh 2A 9 o]F
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H|Fo] B, T 52 WEge 3AY & 9 idASe] AdE AgAs HoloA ¢ &5
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2013. 7. 11. A a1 2011731184, tiH< 2013. 7. 11. A3l 2010572096634, th
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T ARl AeiA s 14 ARARP IR TEde] R B
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of met £5AU HRAME Astoiof sheAlE Adstalolof A"
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%Aﬂﬂ—‘a—‘ﬂ A42(AAAA L) @ A3AE T3 A oy £ o] 9] =

= ANE A= o= o] § T AHY FuS FeiA ] 93 AR A
£ A%olle 2 AAE AF Ulgol wet AR AR AE 3 Ao BAY dA4E
oMA o mE AYES 3 Ao 2 Hol o] H EE AHS FLIT)
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TS Atk L ANEARY T FAAIEES] Aljtel #F 8-S AT BA
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Zyskal QleA Bdskyls etk A&l #ek Aol vis) BA 42 AE
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o] 2012'd 2008 T8N VA S T3l A A Aol sl Ads= 4
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30) AAYS s AAAAUH o] ZAHIPATFHOZA AFHIL 1 59 BAH 2o
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33) "= Y=ALR A77012E 20108 392 30€ A= A A A 342 (economic
substance doctrine)] Ast (0)& o] AAEF A o] Y22 ofH A(E= A A
S)oA 25AFATFA A delds A 38 (tax benefits) 2 313 A7 A A2
A A (economic substance)= 7FAL YA FAY AFY & (business purpose)©] S 7
L= FHLHA FErhE HEWH(common law)d YFolgtm FAsta Ao

(§7701(0)(B)(A)).
34) 20073 12€ 30¥ AL zﬂ4214 T4 o3 2ok
O =AFIE S8 HE37Hs d8&gomR 2AHHES 35t A2 LA &
=tk WEA =239 Zﬁlﬂﬂﬂﬁlzﬂ 24% 80| FZHE Agoe g 23
w2t} 71eF A2&el A FA43E g8 ol JE ASdds FA"E AAH Aol FF3t
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@) Z—H—ii’} HY A v wste] g dAlAY A3zt Al Ho| o=akx] ke A
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E o deld H3Z gl gk vizAZRl FE A8l ol fE FAAE SARA AAEE
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MR A2ge 23 2odth o] 22 ul9- FuFZQ 2oz njguot)
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e 87 987t FFH T QlEThe] AAE o) £of Aok Bk 31 Gl Aol
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o] Af-ell= = AlF A2&ol] wet BAH oz wAlE, o)k &2 749 830] T
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<Abstract>

Tax Avoidance and tax evasion through tax haven entities

Oh, Yoon

In this study actual cases of tax avoidance and evasion through the utilization
of tax havens are analyzed in terms of the interpretation and application of Korean
tax laws. Below issues found in this juncture are presented along with suggestions for
the revision of relevant tax laws.

First, the step transaction doctrine as stipulated in Article 14 Paragraph 3 of the
Basic National Tax Act(“the BNTA”) should be used in stead of Article 14
Paragraphs 1 and 2 of the BNTA, which respect substance over form in the
attribution of taxable object and assessment of tax base, to address the anti-avoidance
activities.

Second, purposive interpretation is necessary for the interpretation of provisions
on the requirement of taxable entity and tax residence while Article 14 Paragraphs 1
and 2 of the BNTA are not applicable in this regard.

Third, anti-corporate inversion provision, as are stipulated in the U.S. and
Japanese tax laws, should be adopted with some modifications, because the current
controlled foreign corporation provision in the International Tax Coordination Act
falls short of defeating various tax avoidance activities surrounding tax havens.

Fourth, a simple use of tax haven corporation without any conspicuous
fraudulent activities should not be deemed as a concealment of properties, which are
owned by the tax haven corporation.

Fifth, the introduction of a provision for the legal presumption that a transaction
with a tax haven entity is presumed to be lack of substance is recommendable. As
an alternative to this, a provision for the legal presumption that a step transaction
through tax haven entities is presumed to be made for the purpose of tax avoidance
may be considered as well.

Keyword : tax haven, tax avoidance, tax evasion, substance over form, controlled
foreign corporation



