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I, A3

(1) QIke A18A SHoleke To| gi%o] AREE EAME Mol & glek

a3k

ated
7V

M

Aol Aol Qo1 71 2EAR) AR lEste] WAl A
F23 Qolg & 4 ok ASWAL ol Zwes ARsE 4 e,
WA AZIE & gl Aol araAdle) WERRA(REA) o). el

nlgdAre] FR B v AdERE AR ek o Rl ddudds

rJ

QA #e? T} A AESTe) 45e 984 gk 49, olF A

2)

et R AT Wiyuwidel A= gt Nigel Lowe &
Gillian Douglas, Bromley's Family L w, Oxford, 2007, 379%. "As a general
proposition a natural parent has a claim to access to his or her child to
which the court will pay regard and it would not I think be inappropriate
to describe such a claim as a “right.” --- a normal assumption is --- that a
child will benefit from continued contact with his natural parent. But both
the “right” and the assumption will always be displaced if the interests of
the child indicate otherwise” Re KD (A Minor) (Ward: Termination of
Access) [1988] AC 806 at 827: See also M v. M [1973] 2 All ER. 81. &=
g Children Act 1989 #10z A&, WA AHARe] 2 = e &7}
E 42 A9 Aol AU WHHol HHAoE FH A8x g WHuAER
(contact order)& W& 4 Jukx skt 59 A|10% A5os BE, T4 5
14 (parental responsibility) ©] Sl 2k ofol7k 3id ool 7IRE FF FAG A
=8 AHPAR ARSI Yt H2ole= Human Fertilisation and Embryology
Act 20084 HARAZE §le Gl AAEAte] Beels A8z HdaHHS
Yegele A7 4 vk 325 vk Re Z (A Minor) [2013] EWHC 134
(Fam). AlAlo] ofel7} I ZA8 B2 olo]e] o|R A7} ololo} FE&3M| e
ZHal A7eE AE, UYL ofo] ARl viEel ois] & dele] 5 =11
gt 71 TALET WAE A 2 vFse 272 a7zt A
5 &9 oAt aviE AL HHskIok Re H [2010] EWCA Civ 1200,
dE S0l ZFEY Zo] BE 99 VIEERE HEHHES AT 7 =S sk
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AFA BRI E EAgc), ek QB35 Aelo] o]E ARFEY] Hal| 2R 5o
FEFA] 7Y Qlvka AdEthy, o] E e Algdo] thal AT 5= JEA) £
Al Ec},

(2) 979 ArlsEe Hafdog stolg AMdEe](personal welfare)ol
Bal A4 24 ey ol 24 A0S AYEs o ik ol A
e Aol Aot ol Ale AFA Aol WHay sgoie 2
Aol g aeht $e) SR ohe due s 7P
D ofze) namele Ay Alze] T4 sol WymAdl B3 A4S )

il
fll

et

o

o

gt AT F dovk ATFE Uitk st Y HEe] wWREe e of
Ui ofelo] e o]0 & ety HFARE A Hrt. See eg. Re
A (Section 8 Order: Grandparents Application) [1995] 2 FLR 153, CA:
Re W (Contact: Application by Grandparents) [1997] 1 FLR 793. o)7ith,
op || He] AFA] wAAT SlolA, T HEYd opAEt 24 F
AR AAA] o] AFE xR} A& AFsie Ao] vitkal #2d £w gitk
B (A Child) [2009] UKSC 5.

3) Aol Agte] V= & 92l /N U e, I FalsEd stde F4
ol = d&AEI($Ele] doszels Aol AdEes 73719 YPots
ol AgtE|A] gheth webA] EEd o] ZFsE|= gtk

4) Mental Capacity Act 2005 A|16z% & A|17%,

5) 7F8 tpHY 2006, 4. 17. #F 200518, 19 A& [#2006.5.15.(250),810] Sejrie=
TIHIEARIE dubdo g Welo] TAA golr] FEAHA Al ofste] AR
< AEjgtar vt Adsastdeln -2 el AR ARk W g
o Bl e, "HATH T ATl ek sRAkASH Au] Wt dist &
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glop @t ) e, nEyde] A4 Bejol B8 A4 23S ok T A%,
3] 1 Akge] Uhol, g, Sl i Aol 273he] 1 Aol eplagiseel

SIek S o Bk & BE Alhe el glrkn AAEnE, WA 1 4}

5ol Aol Qlste], 2 Ao 2ol B AR ol & gAY, 18]
& ARE 44 (retain) & 5 gAY, INEARAN 1 ARE MG B

b5 gAY, O ARS AP 5 gle A9, 1 ARRS I AR Bate] ox 1A
seo] girk wiehnt” A4 dAE Arols AMsele w £ A4S Y
A & A g odEs Al gig Fust z3Ed” aadsEn

rU°"

.

A T A8A A2E (20119 89), 283% ola} 2.

6) AAsehy Az e ek @ of Mol theel Uxo] A8ET. @ oi1ad
Seo] Aoldgige] FHHA % @ olE AYE ARl gk Row &
ol Bk © B8 A5 SN 4l 202 IR S 249

ok TS B 597} e olm AT oplagseel g Aow AT
o gtk @ of| Al ofelie AHE U r4~ olfomt, 1 ARe
Al gl Aog AFAE dEd 6 ol gl Awe dlsAY

IE flete o] M wet W 24 ke e 6305: ZojAl Aol o]efe]
Al FEolok gtk © 54 AFS AV 2HS W7l Hol. azs dasl 7
£ 84o|, 1 Age] Ais BEe] AFE o A7 ABek o EvHow
AT 5 QA ool el Folg 7)elol Sk
7) Mental Capacity Act 2005 A2z A33}.
8) AalsaEy A3z Allgde] YEe vg3 2ok
(1) For the purposes of section 2, a person is unable to make a decision for
himself if he is unable-
(a) to understand the information relevant to the decision,
(b) to retain that information,
(c) to use or weigh that information as part of the process of making the
decision, or
(d) to communicate his decision (whether by talking, using sign language or
any other means).
9) Mental Capacity Act 2005 A3z A43}.
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gl Qoid Fas AL, 1 Algre] ikAel eEA sl e Wt oz,

548 22te] 240 thatel, AAL el 1 GAE NFoR i) &

it

SiohaL gekd = QAL Alikde] 5 of" ARt oAb o] fltRie

258 3ol Yolo] T AR A1) o]e|dAE Betsiof de. oln) 1 4}
#ol Ash @ale] 2t o), s 4, 1 Afetel AEol BEE ARhge
S, 7 Al Aels AeS o A AN ] Bade Fee 35
A dhete] £ 58 mefsor et ol Fkel e Hagto) aHo}
st e Fke SRS et Sk Aele] Al wa ek
&, a9l 548 Agstells o B ol Aaviglel Qe uEelel

10) Mental Capacity Act 2005 A|l% & A4z,

11) Re GC & Anor [2008] EWHC 3402 (Fam), paras 14-15. (Judiciary of
England and Wales, Court of Protection: 2009 Report, Judiciary of England
and Wales, 2010, 15Z0)4] #014).
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oJa] Holel mE MAT A (deputy) o] o] arjz Aeutt? = MAgzA
of Idelr] & wf 1] i pAAsEe] glths Aol disl deldl o4lo]
2 o8 wolgk 937 talste] oAARS b st

ebh AAsEe ausaole alstel Welel A4S Y 4 ghe oo,

ru\n

o £l W B4Rt A tig £, B9l tiF Fol, 2kbe] WAE olf=
3 olE 9w FARE AT skl tiE Fol, o] Al Yok Fel, A
o] Ata} gheo] gl ARYel glofAe] A gt EreA o] Bele] WA, 1]
1990\ ok 9 wjopubAlel] #ek ME(Human Fertilisation and
Embryology Act 1990)ell @& 5ol & % ik o5 goe dunsd 4
olug ©al ofeje] Algte] AAel ml2t AL HAMs) wjRoltt. A% ol
Jole auEARl 2aRTt AT S Qi 14 Pl webA o5 G|

S
el aualel elagse Ere Wbt Fask

T Aol ERIE AT Hol fldal Fshs Akl &1 AHEA T Hol

12) Mental Capacity Act 2005 #|16z #1338},

13) Mental Capacity Act 2005 #120% =13}

14) Mental Capacity Act 2005 #A27%.

15) Sheffield City Council v. (1) E and (2) S [2004] EWHC 2808 (Fam),
[2005] at para. 18. o] #AL 20043 12€ 2% #4w Aoz 734,* -‘:Eﬂtﬂol HLE
7] e ddo W AR Aol HeoeR FAEUA
frasgk o2 Btk AATEH AR A w2, Bt %@.01] ek AHE—‘?:
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St 5 Qx| aela Ao s Bl mas o)e} Fole ofsal=A]ol Y

Ak A ARgelebd s S5 ol F e AR
=2 314 °‘°Url7 AT A TH| ol T8 e &

o Seje] 20 O E919] Aol FelA|sh BAIGlo] T Algte] Elgt ela}
A5o] QA oiitel w} 2 olof Frhs Aotk Z Fapa zpale] Eolg
AR EH| QA oRE BHEHE Hi Aol 1 Alte] ElskaAl sh= AL
Fo] AQlA BIAE Fa3hA et mek dubdo g Bole) A7) tfg) olsis
W ERakA), 54 28] i) 3l olah wo] lejof s AL ohnk
o7} £l AR} Baste] ol Al AFkE o] JAARSEd
o7k gk A3l Hale) o]olelx), @rgat el o= Helo] AT 24
7} opjehs Vel e A lolrel ot

BE E1F eAagSEo] 9l7] SsiHE Aol BT AR glojor
dths Ax nEHojel 1Y Bg Qutdow Fole PAASA YR oh
& A9 Holaka, M o] AT, Altely|2 Stelake Alko s FEE F7ist
TEE HHARS W sk Mz A, 9o, 28S we Aels TR 4

J

1] orAE Yekea e SEl Aol Qojok drka 2 oA

Ao 712y #HEH A= AR o|F diAlshs Alo] ofugtal AL gl
ot BE o] et AdEE A A2 F9E A8 5= Jth
Department for Constitutional Affairs, Mental Capacity Act 2005 Code of
Practice, TSO, 2007, 4.32 - 4.33.

16) Id. at para. 85.

17) Id. at paras. 68, 141.

18) Id. at paras. 83, 85.

19) Id at paras. 92, 102, 141.

20) X City Council v MB & Ors [2006] EWHC 168 (Fam) at paras. 83-85. o}

segee] B B 2izte] Aol vslA sekslolok shuz([qluestions

of capa(nty are always ‘issue specific’), o]® Algo] &918F Hgo] 9l=xe]
71l A Slel A HHo| IEAY Wk MR v2H, b o] F FE%rt
= w2 uglEojolyt stta st} Id at para. 85.
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H’l

Qe Aol 2t wFAel e 1w QuEARIE Eolog <3 4ol
38 e = glone ANH oz ol gl Al s BERE Bde
Ao g G, Teln 919 Fanel tat ole] A7k U 47 3
317 g E3 N AASEY BES U B AR e B
stcka sAlstrk” B2 uE £ Ao oteke, EUA o=
AP} Belo) AetetA] s Avz ArRAH (Mental Health Act 1983) 4+
Ao (mental  disorder) = E¢lo) RAglet Awo] Ao (mental
disorder) & 73 Ik, £918 AT 4= rH(Ee1#A ol &3 ¥ (Matrimonial
Causes Act 1973) A|122)" o714 E<lol] HFshA Qohe RS E9ld g
g oldd 4 gloke omlz Eole] Ak Ao| 1 Alte] FAEel aln
2ee e Beks o guku AZEE A%e oudda g

>
ox
ofl

&

(2) o]&e] A= ofuwar}?® wiek o]58 & vk AYE AR ZAStelE

21) Sheffield City Council v. (1) E and (2) S [2004] EWHC 2808 (Fam),
[2005] at para. 141.

22) 718 mehs Wi 44602 A2 34;‘; ¢l(une personne en tutelle)& W3
= A3 7L A wieAE B § Haskd J1E EE A9 s
olok §&E & rka st JJEJ}‘d(persorme en curatelle) o] &£9l& Hz}o]
= W (EARI] ¢l& A9 7Pt glofol fEslitha Sk (Ex A1),

23) Sheffield City Council v. (1) E and (2) S [2004] EWHC 2808 (Fam),
[2005] at paras. 144-145.

24) Matrimonial Causes Act 1973 A12% Aldg. AAlEAH(Mental Health Act
1983)4Fe] AXAol(mental disorder)s RE AAAle] Fo] wi Ak any
disorder or disability of the mind) =2 A<¢]¥ct Mental Health Act 1983 Xﬂ
1z A28k 200734 7HA=7] Aol Mental Health Act 1983 A1z #|2¢e A
Al (mental  disorder) &  AA1A%Hmental illness), W&ol (arrested or
incomplete development of mind), Ato]=3)jA](psychopathic disorder) 7]E} 3
21 Aol (disorder or disability) 2 #<lstget.

25) Nigel Lowe & Gillian Douglas, %3741, 89%.

26) 718 9] 2010.4.8. A3 200923652 HAL AR5 Al e FXAEAL

B b
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e

9579 7]g} QuEAele] o]E3 ARG HAGTHE aRe anE e
3 2 A oAb BEA 715 Aotk B8, nat Alslt HuA A AE
e wjehs de) £ABE Fo X, FNAF Fo g 9T Ve 2uEAlo]

= AS7L 24P 5, a0 e o|E% 2718 4 Qloug o|EY ojAlad
seo] et ke Fastch aeht ob7kA] g=eld o] Al gk el ¢l
o g7 olEe] Bk oA AR el tha R okl Mason v. Mason
#7204 Baker BAKs AAASS 4T Qe Al olEd] FolF oataAY
o el AEshsich. o] BaolN MasonFele 2:zke] Mol ule} Eelo] 5)xet
5 9l AR gk o]zgths o4 ojEMAS YHZE A FrshuA Al
RAEg] AAATA e e JEE ojEd Foslgtn Fsioiet”
Baker WAR= of® Algto] 1¢] eAhEAle] 47w FolE ofsfata 19 5
o] #A19] T QAT & glow 1 A fEe o & 5 9lw, we of
Boll 3t Fele E9l Bod Boloh kA sk 2erE ofEd
Fojat A g ks Eolol Sojat Al g Brist 5
dsrym & & ek Uol, Baker IAk= thejele] 2dzke] WAE o) %2 &
O|EALGN xSl Bzt Qi Aol thalste] Fog S vt )
HNE Amstdizwl, old] tetes BAHo|Y™ oy AHgkEe] A%
W BloAE, 2d7ke] WAE ol @ o]F AN = H47 AT el et

Foj F7I00] ol AlE i Q. HEHAE WFEYsEo) gl 4SO
Nstel AT & gk

FAl0] FANAE telstel o|Eade AVE 4 ek BEsect
27) The British Medical Association and the Law Society, Assessment of
Mental Capacity, Law Society, 2010, 112Z:.
28) Mason v. Mason [1972] Fam. 302 at 303-304.
29) Id. at 305.
30) Id at 306.
31) Id
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3. XA

(1) A& ofAdel] gk g5 etepate] ohet =rold® wie- Rzt
g AR EAloldh AARA A wilg- AL Geloir, AHAAE 7HEA|9
oAfe FARPE ApEA o g AAslof gt ofd Algte] Ao FAT oAt
o] SleAl ofe] ke milg offal Wizt EAloltt. sfukshd XA o
AT AR THY Fie QHIARIN I ASAEA dFe nA B o}
Ul 8 B340 HAAR] 5o AREAPE SiSleelle Betal O FoE A
2 3 739 GRel wm2H AAaA o S iR s o] glrtal At gk
A AAAAE 717 Al gz (Sexual Offences Act 2003
A 913l WA = 7] wzolth” AHBAe] S8 AR FHe oA
AoESI TE AT del WAk S 9l A SHdE wAE
Tt 2y AREA F9F o] Bl distels, 53] RIAK 24
oM, -3 =go] et

5
k=)
I

N

(2) FAHY SN E 3= A5 (House of Lords) o] 4o 9ltt. Hale #A}
= JARAEY o P - 38l wiet Snt DebAle el glorms, Al
gtz oz Jgefol Fofshs Aol opufel, oW Algdst ofd Al7je] ofd Aaolx
3R 91g shevl Feleke Aoleka Fat” g 230z Ad 1oHel 4
(touching) ol thal B7} 21l (mental disorder) 2 ¢late] AR & ¢]
i A7} Bl Aalele] Abdst Oz <l B7F ARE ¢ gle e ohe A
S AgE Aoletal FejH R uE F AN Aol A7t HHE AR
i 5, oju) B} AR Qlete], &) A4 = Fejres o 7ksd 4

e
e
P )

u2

32) A Local Authority v H [2012] EWHC 49 (COP) at para. 17.
33) R v C [2009] UKHL 42 at para. 27.
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Foll T T2 olgfe] F= = VJEF ofFE lete] HEol| TfTA e

g o] g 2 g Al A1 ¢ glvkd Brh AR 5 glokal
Hke}. o714 Hale #Ake, eAFEA S o] lvtar B7kE7] Slaiie, 2 Aol

St el A HHE ofafd 4= glojof & Wyt opufe}, e Qlojd I AR

£ T = Qlojof kR, gHBA]l0] S| ol = = BRI

Alo] gAY 1E sletar ARl Esk T e RS @ Al 18

g2 g0 To #3} A1 FAE S gl AR B ua

gk gl g, AAael e olae] gltka sideke, 19 ANFEAL

(3) WA ZRelNE ok FUE TlEo] glrk™ glelx s B R v C 94
A AZ0ze) Mol i Aoz, ARG Yoie] AAwAd] Fojst
e elre Fe] AEEA gk wehd wAke SR He
Aol Bolg AT WhrlES Aeken] Slod Hale wile] Bae »
%2 o] ZA(obiter dicta)e] E33tE 2, BE3HIL R v C HAd F&HA| =

O

34) Id. at para. 24.

35) Id. at paras. 25-26.

36) A2 Al op ATl §le AS AHEATETY s HEsE] fE B
SRl ool FAe] A oA dAg Ak Tkl 2AE F3 = As A
e & I AATEY ALSZ, A17=x). o] oulold of7jolA WAL Sl
o 43 A HH xpEAgsEela stk FAEEY oldele d8Ade] HEE
SOl MY AR EE 9 O o] HIo dash 2X|of APy oRE dAd
3 sitt. ool disiAE AEE, FmHelr] A EFTEE ARl HoAEe] dA}
= A7he} 2005d¢] Aol B4 wmAR] 515(201012), 2339 ola =z
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0 wgk Zo) WA 12T YA 7%l 2 FeE gk ae wiA
I AP B S A2 HE aH 5010 HEE EH0 2 3tk Hor A
HaA ] EfS AT F7o] LIS Bl Aol RIARIA] FARRIA
WAglel 2rA0R FUsria Bkt

Rv C a7 g Az gz um" olxe] Jausld 52 a2y
2ol tjdt #A2E= Munby BAke] X City Council v MB. NB and MAB"
#47} Local Authority X v MM® #70] glth. o5 #204 Munby A1

37) A Local Authority v H [2012] EWHC 49 (COP) at para. 18: D County
Council v LS [2010] EWHC 1544 (Fam) at paras. 20-22.

38) Local Authority X v MM [2007] EWHC 2003 (Fam) at para. 88.

39) Local Authority X v MM [2007] EWHC 2003 (Fam) at paras. 88-89, 90:
X City Council v MB, NB and MAB [2006] 2 FLR 968 at para. 84: The
British Medical Association and the Law Society, A4, 108%:,

40) 2005 32] AalseEe FHo =GR A2l (Independent Mental Capacity
Advocates) AT 20069 1149 194%E A=Y, SHe dA73d 74
30-34%)L 20079 29145 AlfERon (T F dselo] 2007 44 1Y o]
9] 79+ 2008 4€ 19), UHA] o] #E5L 2007 4€ 19FE A8
H3, HEyY #E e 20013 10¢€ 14FE ARER AARE AL,
Dimond, Legal Aspects of Mental Capacity, pp. 386, Blackwell(2008) 2=,

41) o] AL olzguml ofHA} A AHEH Aol (autistic spectrum disorder)
7} Qe 204 ol S |z e AR AEAT)] S8l saee R HiErt
23kt A gTelA ol A S8 &b Al7ISE Zlolth

42) o] Abe WAk AAE-GH (paranoid schizophrenia)o] il AsA|47}F 5602
8153l (learning disability) 7} Q)&= 1968048 Aol sk Aeolct 1992 I+
Ax )7 o1 4# ol /Alo]Fa~(psychopathic personality disorder)$} &=
(alcohol misuse) ZIehe ®obar, WSS 3he, FHHS ile] g%tk 1=
200635 E Aol AFERdEH, ofcle] Aol 92 31, dEAldle Al §
Aokstar, o5 8A] 30%7HA HA7Isoketthe Tl Folstont, ofQlel FFFe
2 olE Ak AIA eskal ok B-8SHA] ekl a-u] 219 ofijle] thE
Aol AL sl= 29 FAE A7) A3 adE dlete dvke JRE waf A
WAT=E W7t ofQls W] Sl AP wve AE ARE F QEE 1
W7t ofg] ARFE Qlo] oAbEAFEe] givtar s & 2s Ul A7siict
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ol Aol Aa9le] 47 - 543 A9l I e 4 9 Feldoz o
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B2 & A oARE el 1 RS BN 5 ok
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A, 7k pgelAel we} ge) feksis Aol opek” &, olw Algt] Yot of
W 9 sh=E) Solg Ao ik shEA, Zo} st 2o Agsle
et B8 g Ee Qb & & gloks Aol

R v C 4 2 Ax%e wa ol% D County Council v LS FHAA
WoodshAF= R v C 943 Munby#@ite] 922 d2slaln a9l Wood A}
= R v C#2d0A 9 BARA 5T A TE Aty 7Ee, HE
ol A5t Aol ARk, JabAATHel| Agt FAlol QlojA] FARY €lof RIAPH A=

FRsdel 442 5 olckn AzEn, s e A3z ALY ¢ e o), At
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01

43) Local Authority X v MM [2007] EWHC 2003 (Fam) at para. 87: X City
Council v MB, NB and MAB [2006] 2 FLR 968 at para. 84.

44) Local Authority X v MM [2007] EWHC 2003 (Fam) at para. 87.

45) Id. at paras. 86-87.

46) o] APAL Ao AF3ta Y 85l (learning disability )7} = 38*%](197%4
R) ejio] Alde] FEEANM Ugks ) AT o] FhaEEA] ofiel B
sto] U9 Ad5E, AFAI i ¢ A B3 2Ae UE 58, é’fi%{r
Aol 5 58, &5l #sle] 20093 o] flor}, 1 o]F R v C
o] A=A, AgPgdd=e] R v Caae] 200949 737@ T ALBA
ofF 5E% &%y o tste] ojwgt IS FEAE WEE i & A
Aol AsPEA 20099 #2L oA HESHA | Aol D County Council v
LS [2010] EWHC 1544 (Fam).

47) AEA e FHE AR oldsE, 1 AR BfsE, 1 ARE JAMEATA

T8t 9 58, 1 2RSS A9 7 F o= shivlt AdHd JAEAT
go] glohal stk ylgolot. 9 ¢ F 8 I=x
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2} AHBA BF AR B 2w Hgt Y o) 28 Al
gABA o] S diPto]l QR SA%I0] GAERS shedl oA AR s ARl
AN 7)%5S WalsAL Askehzrl dge naEAelt” 9 R v C B2
HEgERol, ofH Alge] JHIAIE 7HEAE ARkt st Fet Auo}
ol &S 711 gltkar shrleke, A2l (mental disorder) 2 <l3ke] A&l A
e vl 58 e glong ua] AF ofsjoRavt it Ay sH| -5
wet 4= ok et Awlela el SAg el HgkekAld) dak o2 A}
go] Asfe 2830 N AREY fo) Aete] oJaFS wNA ek o
o 22 22 A ARE E59 93 3 awsAlo] @A ofejde As ot
© olfrRte g ATl itk ATEAE Sethe AalsEy Alx Al43
o wkaly] ol ”

AN AHEAl FE AR TY FPlEE L ol% D Borough
Council v ABY 923} A Local Authority v H $¥806IM, = thA] AHo] 9
t}. D Borough Council v AB S+26lX Mostyn Aol wh2w, A8)¢)7} 5019

X
i

48) Id. at paras. 35-39.

49) Id. at para. 40.

50) R v C [2009] UKHL 42 at paras. 25-26: D County Council v LS [2010]
EWHC 1544 (Fam) at para. 41.

51) D County Council v LS [2010] EWHC 1544 (Fam) at para. 42.

52) Id. at paras. 41-42.

53) o] AL EFFl7t Sl AlsAS 4891 414 A B Aoz = A
57t Agehe s45 WIBY TEoE ARSIt 28 HIAE AN A
5 7ML AL, a2 s FABY AdEAz wdsisith 1ela FAATE
AFYS 3 o Hole T ARle] Uitk AWEAR=2 AT LA
T3 5Eo| gltke Aol FAIBee] whts Al BEE i & g HY
o AT WYL o]F Wl 1 F, GHAE A £4E JAA H
A3 GHA9 Bt AT BT oldl BHAE AdTiEelS Bl ARle]
ARBAAE oA 7§ JEE 3 F AL MYl ATeRsith D Borough
Council v AB [2011] EWHC 101 (COP).
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AoRataL, ol AP olgiths EAl} olek” wets JHale) Bl oaa

4 54S % $OIA oNE AYL 5 JES TR IRANS ML gk

AoJei, ol EQlsHs} o] uhs- hekala we Aol A% gule xR

W, AU s Bl 2 5 ke o) Aol Fuksie A28 913,
aelm el AR oie) A x)
T

A Local Authority v H® 3764 Hedley k= 2s2d A3z A1

54) Id. at paras. 14-15, 19-20.

55) Id. at para. 35.

56) Id. at para. 22.

57) Id. at paras. 34-35, 42. J2& AEAV} AREES BAIE 2 A9 ddter 7
A8 AHE 7H 4 Qdvke AL 164 oPde] AREET & £ e @9Ehe A x
= AR BE7E ARAl sslol stk 7] olaid & lofok A A
T FEo] A== A ofrh. Id. at paras. 46-50.

58) o] AbS SsAoflol v HE AH|Z(atypical autism)o] U AsAF 6421 294)
el ek Fog, TUE e Aol Axlo] B Alte] A aTelw=
3 Ao Al offeta Azttt aye] Ha g $3) olfdt 3] PAT
ool A3 H9la, 20099 119 209 AR A3z wel AAz MW 4
HAa, 2011 8ol oA HEssit. olo 117t A AA | sl ol o
F=AE IRIskL ARSI E S S-S AT S8, HaHLe Aol A

7193t
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59) A Local Authority v H [2012] EWHC 49 (COP) at paras. 23-26.
60) Id at para. 22.
61) Id at paras. 23-25.
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Al f14sl712 @ Aol fradh Aldozta 1] of 7] wholt). ojuf 875
= 71EARe e PR, Wel A, el A|geh v 194l uket o
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T ot 3 Ao At FUdes, 248 Yeled arEes g E
At vjeeto] 7Y meby ofstd 259} el fs| FelE 5t /]

3 5elo] ke A4S Welok she 1 94, ARPEE Aeksolol Atk g
et A AR oM ATl FAETRE, B A5 #AdM= 9

62) The British Medical Association and the Law Society, A7|A], 123%.

63) Re MB [1997] EWCA Civ 3093 at para. 30: Re T [1992] EWCA Civ 18
at para. 28,

64) Re T [1992] EWCA Civ 18 at para. 28: The British Medical Association
and the Law Society, A7A], 1242,
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65) A3 AXTE %1 e FAe 4 ¥ e 2 AR AN I
g Tw Y A= dEiME 44737540 o] Aoty FAHAA, YA
F, BHEH &3XEd dEdE i bEAREHel vk AdEdch The
NHS Trust v L [2012] EWHC 2741 (COP) at para. 71.

66) Re MB [1997] EWCA Civ 3093 at para. 30; Mental Capacity Act 2005 #|
1=

67) oA oAFs AXE PASTAI (deputy)& JArEA o] Aste] ulet= HAaTHY
o] o] HLwy] whe] Fols] Bl 871 stolMut AH(71E X5 Uit §
o)L g = k. YoF Al 9&4 EHElCﬂ(lastlng power of attorney)2.
2 o] FYelMe] APAAS WE Aste] Qtiete WATAIT RIAR

At BFAHo 2 atrofol st ARl AFY g EH?P JAER S et

AL Uiz &—X*O]OW FHH o7 FEEA AL HE o3l doHo= &

2 £ et HES Havlye] 97s Fgstolol 3] whizel 9&H dizle]

| Qelre Agt Prle BFHoA A ort & Aolrt. FieEY A==

181 FAAoll F¥sk= Agelct.

oo rlr |4

O

o

N



Agdelolnel A 111

uEHele] HESS oot Hzsh whilel Bl AR We A
T AlLE A2z A3z A8 2 AN B Bushs Row Rt a4
7 24 el o Zad 4u, 55 2AE A8 Wt 9] o et
g 5 e A et ARE FAAY ofsskA] St eAbAA Il 1

2 ARG FE gl Aeole ks A8 S At AR QAL
A5l girka £’

A Local Authority v A & Anor IH2d4 B I v)olx]x|d B3l 24
< e oA dal sdadrt. As Al 53¢ A FRIF} AlFAlG 6568
ARE 20089 AEaeletl. A FR12 ofn] 219 ofol5& 4k BRlo] glom,
obsHol w} 1 ofol52 &4k A s He wep A FQl3} "ol on, vF
o YFEAt. AP AT= A F
-

oetSithe Ade alE A Bawdd 78kt of ARddXe 53] Ails
g A3z Allge] Aol FEE Fre] Welol thate] &JA] thEol glgiek””
Bodey #Atell k2w, s|lAj 2] dgk 24 W Jrtaxs o] SleAl ofife
Wk AdAAE S A oeb] Ajke ofafstal FFE = gl SAbE
AeEd Wleke AowA, @ AL ol (a5 A & 299 ¢
Whse 23tete]) 2 &3t @ 2 K83 AR, O 42 f99 st &
A, @ 77k B gt I AE, @ 74 8ol drid 4 wAad

kA, 223 © 7 #3e] Eadol ek olsfel 3 ugpek™ aEht wglel]
g opHEA s E o] Attol= ofol9] Yol FIRIA thet ofall, 17} of FA| A

it

68) The British Medical Association and the Law Society, AAA, 124%.

69) A Local Authority v A & Anor [2010] EWHC 1549 (Fam) at paras. 55-
56: Re E [2012] EWHC 1639 (COP) at para. 11: The NHS Trust v L
[2012] EWHC 2741 (COP) at para. 16.

70) Re MB [1997] EWCA Civ 3093 at para. 30

71) A Local Authority v A & Anor [2010] EWHC 1549 (Fam) at para. 56.

72) Id. at para. 64.
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Ao Tt o7 Bz ofol7h aUAN A e TFeAd T nEEA o4
k™ Uoprl, A Rele] 3ol Bk 2L W S| ltkx 1) SsiMe,

w3 A7} ubgent X202 oA AXE ARl s olere A7ke 5
U BER B MAE A9oe 214G Jatage) shleks olfz A ARs
o] 24" 2 91 6|2 o), Re Eold, B A%/} o kel 2
2 7T Qi webd e el dha AT B FEkA B Bk A
Zo] Z71ElolAE gk Hth= Azto] RE Th2 47ke Agsl] ujRol, A EAs
ERREE S A A

74) Id. at para. 66.

75) Id. at paras. 66, 73.

76) Re MB [1997] EWCA Civ 3093 at para. 30

77) Re E [2012] EWHC 1639 (COP) at para. 49; Re T [1992] EWCA Civ 18
at 30.

78) Sidaway v. Board of Governors of the Bethlem Royal Hospital and
Maudsley Hospital [1985] AC 871, 904-905: Re T [1992] EWCA Civ 18
at 37.



Addeln el ey 113

% Agsitia AZEe ABE St AR 297 A9 S ok ol 4

Follxle, B9lo] ek th2 A ¢ 9 A A AgAT BE Alge] e
293 Ao= 7Fsd & BEHolok Arhe A15l9] o]¢] zhe] FEo] 4
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At AEG Age B0 22z 7T wel 2ol MYk o]F YAH e
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< 713 ok 2 AAol welok gt 1A Qb Fxte] AA 9 o|olg 9js
237} glolok @t

Re T @A QA 34FAo] LEALR 244e e 204 ool B3 Rolole
B, 1 82K clste] F91l0 2 FREQLIL, W YUt H ozt F9 Aw
ol ojpjuish M ARRS Byl Fo FES ALY FAle ofelZ AMIEIA
3,3 F 299 et AR e opulAlsh gk TE a9 e ¢l
o= £8S & & A Weke Wde] BAL Ayt wee dae) 227
RAAo| fEP] oM Bake] AT o] Ay, okE, 2R s =
A3 Ao o) oA eigkar, $Ae] ok} The Algel Jgko e AIgkE|
astolot dicha algict” Tel 7%, 2%d gue} TUie) ojmye] oz 9l
3 Tel 87%e] oAage 1 Feo] glokm Aurelgict”

FAR HRETESS TR PR} AG NS RS i AT Eol I3

=7}l A& Re MB @i, M A5 Eo] Q= Ak, AAlo] 2 2

i

79) Re T [1992] EWCA Civ 18 at para. 26.
80) Id. at paras. 26, 30, 37.
81) Id. at para. 28.
82) Id. at paras. 7, 9, 13-14.
83) Id. at paras. 16-17.
84) Id. at paras. 37, 41.
85) Id. at paras. 19, 21.
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o] 712 elel o) +&E Havt i, Aol werE Wl X85 7S
AAEer & 5= Job” Simms v An NHS Trust o] =12j3h ooju}.
Simms v An NHS Trust AFolME HE 2o|xdEclFgH o 1% W 7

o2 Hole 7 ofd SAEl o JAAEES AAA| o WHeE AR
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86) Re MB [1997] EWCA Civ 3093 at 30.
87) The British Medical Association and the Law Society, ZAA], 148%.
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(1) of® Algro] A ZFejol Folg A AR o] QlEA] oiis %A A
3t Hzol B3t S} o] FAE
2 b yge B 91 ARe UL 5 Ju 22 s} FolHA, 1
ARgo] 1 il ukEE Ao] RolelAE ofsat & lhE e Fofsher
FES B TE ARE & AR Jrin 2 5 gt ofu) Fagh Yuo
AuE 7 gae) de, Bad dake) BgAe) wet o Aot B3], a3
cJollA] hAlet 910 BE Hrhe RE ofgo] B A AR niIAIR 7}
% Z08 BRolg} & & gtk A7 o] Algo] AT Fofo] FoF N AA Y
o] SlEAlE oA T SEse] Wil niR FasEe ulel, 1 Akl
ﬁx%o]] .47:]]5] ;GE.E_ o]‘Hs]._Tr_

G A, viAo R 1 29 A - EA
¢ 5 oA oz AgEna ¥ % g
(2) oPgHoz HE, BE dPe] AL FRE AWE Ex Sad 2ol 3

ool Felgt Aot A Folslok & Aolek, AW, 1ok Fel7h gl A

88) Simms v An NHS Trust [2002] EWHC 2734 (Fam) at paras. 1, 13-21.
89) Id. at paras. 57, 73.

90) The British Medical Association and the Law Society, ZAA, 142%,
91) Id
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92) Explanatory Notes on Mental Capacity Act 2005 at para. 97: Mental
Capacity Act Code of Practice 11.7. f9& e HAlsEMe HHHd It
(intrusive research)d Z9uHg 1 giguldes 3bn, waha HFHd A7}
oflebd i EATHo| gl el Tt qlulgte A7t e Aol Hel
o AasEid s A7 S Tl Sl Alte] HEAY A9 19
59 §lo] It A EHY AFE oJulgitt. Mental Capacity Act 2005
A0z FHZ.

93) Mental Capacity Act 2005 A130z A|138. JZFWce] AL, FHAHS} 7|7 =%
A (Secretary  of State)9] <& e AFEE Y] (Research Ethics
Committee)$} 7& 7)7olx, 9d=o] Ao o= AHX(Welsh Assembly
Government)7}  5¢1H38e 7IA2 k. Explanatory Notes on  Mental
Capacity Act 2005 at para. 98.
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) Aol SRS Au A% RS A5 Ze) ozl wEE
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94) AAsEy A32zel A3z 81 %ﬁ_ 7, ATt ARshe AMY Hole
Pt APAAAe HiEE gee & & glor, I g3k o|de] #H3 & A}
3]e] o]owr} Frka HrhEojoprt gt

95) National Research Ethics Service, Questions and Answers Mental Capacity
Act 2005, 2009, 112, available at http://www.nres.nhs.uk/applications/
guidance/consent-guidance- and-forms/?1307963__entryid62 =66948.
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AR E gl 54 54E 7R BE AIRFES 54 iAo

HlAlsRE Ao, di7it) A4 (Sexual Offences Act 1956) 0] Hald oz At

96) Id. at 12%.
97) I
98) Id. at 13%.
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99) R v C [2009] UKHL 42 at para. 12; Law Com No 231, [1995] EWLC
231(Report) at para 3.3.

100) Law Com No 231, [1995] EWLC 231(Report) at para 3.3.

101) R v C [2009] UKHL 42 at para. 13: Law Com No 231, [1995] EWLC
231(Report) at para 3.4.

102) Law Com No 231, [1995] EWLC 231(Report) at para 3.4.

103) R v C [2009] UKHL 42 at para. 13: Law Com No 231, [1995] EWLC
231(Report) at para 3.5.

104) Law Com No 231, [1995] EWLC 231(Report) at paras. 3.6, 3.17, 3.20-
3.21.
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{ Abstract)

Mental Capacity to Make Decisions in Relation to Personal
Care Matters
— An England Law Perspective -

Rhee, Jee Min - Je, Cheolung

Generally, adults who have difficulties in making their own decision because of
dementia, intellectual or developmental disabilities, or mental disabilities and so
forth, are vulnerable to exploitation, neglect or abuse. It is consequently necessary
to protect these vulnerable adults, which should however be attained without
infringing  their autonomy and freedoms. That is one of the major purpose of
abolishing the current judicial declaration of legal incapacity regime and
implementing the new “Adult Guardianship” system in Korea. The revised Korean
Civil Code for instance dose not restrict adult wards right to make their own
decision in the matters of personal care, as long as they have the capacity to do
so. However, the revised Korean Civil Code does not provide for any guidance as to
how the capacity of adult wards to make such decisions can be assessed. In this
respect, the Mental Capacity Act 2005 of England and Wales and the practice
based on it can be a good example which Korean lawyers can refer to.

Under the Act, adults must be assumed to have capacity unless it is established
that they lack capacity. A person lacks a capacity to make his/her own decision if
he/she is unable to understand the information relevant to the decision, to retain
that information, to use or weigh that information as part of the process of making
the decision, or to communicate his/her decision through any means. What is
important is that the assessment of capacity should be time and issue specific.

Moreover, the court competent for adult guardianship cases should follow less
restrictive principle in the cases where it decides to grant what authority on the

deputy or where it has to decide anything on behalf of the protected persons. This
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principle should also be applied to a court appointed deputy. A court appointed
deputy should make a decision on behalf of ward only if he knows or has
reasonable grounds for believing that the ward does not have a capacity to decide
on that matter.

Taking into account principles and provisions of the Mental Capacity Act 2005,
one can say that it is based on the “functional” approach of assessing mental
capacity. Functional approach asks whether, at the time the decision had to be
made, the person could understand its nature and effects. Its premise is that
mental capacity of intellectually disabled persons tends to be fluctuating, depending
on time and issues to be decided, while the same thing applies to demented adults
with their capacity being gradually declined. This approach is in clear contrast with
the status approach, on which the current “Judicial Declaration of Incapacity”
regime is based, and which still remains in the new “Adult Guardianship System.”
Without introducing the said functional approach into the interpretation of the
revised Korean Civil Code and into the operation of the new adult guardianship
system, the revised Korean Civil Code cannot meet the principles and provisions of
UN Convention on the Rights of Persons With Disabilities, which Korea has already
ratified in 2008

Key Words @ Assessment of Mental Capacity, Mentally Incapacitated
Adults, Personal Care, Mental Capacity Act, Adult
Guardianship
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