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l abstract |

Some interpretative and legislative Problems and a Reform
Proposal in relation to the Imputation of Performance Provisions
: focused on Articles 478, 479 of Korean Civil Code

Professor Cheolung Je, Hanyang University

The creditor is entitled to refuse to accept partial performance without
being subject to delay of acceptance. On the contrary, he shall not refuse
to accept a rightful performance which is able to extinguish an
independent obligation. The same principle applies to the case where the
debtor owes many obligations of same kind to the same creditor, unless
there is a different agreement between them. In other words, the article
476 para. 1, which provides that the debtor has the right to decide to
which obligation the performance is to be imputed, represents this
principle; the article 476 para. 2, which provides for the creditor's right to
imputation of performance, can be interpreted in such a way that this
provision is compatible with the debtor's right to imputation of
performance because the creditor's right is withdrawn as soon as the
debtor objects to the imputation by the creditor; from such a perspective,
the article 477 can be said to be based on the debtor's reasonable
intention. That being said, the article 479 para. 1, which provides that in
the case of an obligation and many obligations, a payment by the debtor
is to be imputed, first, to expenses, secondly, to interest, and finally, to
principal where the payment is insufficient to cover all the debts

mentioned before, is certainly contrary to the principle mentioned above.

This paper deals with interpretative and legislative problems in relation

to the imputation of performance provisions, focused on the articles 478,
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478. First, even though the legislator of the article 478 might have
intended to regulate the case where the debtor owes many performances
arising from a legal relation with the creditor, civil law theory does not
distinguish between a duty to performance and an obligation. On the top
of this, the articles 476 and 477 regulate the case where the debtor owes
many obligations of the same kind to the same creditor; it means that the
article 478 is, de lege ferenda, to be deleted in that it duplicates the
same provision of articles 476 and 477. Secondly, this paper criticizes the
ratio of article 479 and the interpretation thereon. The legislator intended
that, for instance, in the case of many obligations producing dependent
expenses and/or interest, the payment shall be to be imputed, first, to the
expenses and interest of all the obligations due and secondly, to
principals, the order of imputation of payment to which shall be
determined in accordance with articles 476 and 477, unless there is a
different agreement between them. Such a legislative intention has been
followed, without any alteration, by the Korean Supreme Court in many
cases, on the top of which the said court has interpreted expenses and
interest of the said article in such a wide way that even independent
expenses and interest are likely to be subject to the article. This paper
criticizes such a ratio and interpretation in that they deteriorate
fundamental private law principles settled in articles 460 and 400, which
represent the parties' autonomy and respect to self-determination on own
property, on the top of which they are too harsh to the debtor.
Accordingly, this paper suggests that each obligation is to be recognised
as an independent debt in terms of articles 476 and 477 unless there is a
different agreement or provision, and claims that it is necessary to revise
the article 479 in order to regulate the case of an obligation and in order
for the debtor to be allowed to make partial performance in accordance
with article 479.

wrmx 49



AEo>

Z], B 1K, BEA
., TS XL BRgAL

FEH TR, SR B (48), REEMEE (96¢ 42), 567 old}

ATFZERA fR, SORIRES, BOCE (2004)

BT, ERRE (12), fEH(3), BRI (ER 49)

Christian v. Bar/Eric Clive ed., Principles, Definitions and Model Rules of

AN
bd

=N
JI

2

1y

European Private Law, vol. I, Oxford, 2010

Code Civil de L’Empire du Japon accompagné d’un Expos¢ des Motifs,
Tome II, Tokio, 1891

Honsel/Vogt/Wiegand Hrsg., Kommentar zum Schweizerichen Privatrecht,
Obligationenrecht I, 2. Aufl., Helbing &Lichtenhahn, 1996,
Basel/Frankfurt a. M.

Juris Classeur Civil Art. 1146 a 1270, Editions du Juris-Classeur, 1996

Marcel Planiol/Georges Ripert, Traité Elémentaire de Droit Civil, Onzieme
Edition, Tome II, Paris, 1932

Rebmann/Séacker/Rixecker, ~ Miinchener ~Kommentar —zum  Biirgerlichen
Gesetzbuch, Bd. 2a, 4. Aufl., C.H.Beck, Miinchen, 2003 Rolf H.
Weber, Das Obligationenrecht, Bd VI, 1. Abteilung, Verlag Stampfli
& Cie AG, Bern, 1982

Rummel hrsg., Kommentar zum ABGB, 2. Band Dritter Teil, 3.Hauptstiick,
3. Aufl., Manzsche Verlags- und Universitatshuchhandlung, Wien,
2002

Schwimman hrsg., Praxiskommentar zum ABGB, Bd. 7, Verlag Orac,
Wien, 1997

Soergel begr., Biirgerliches Gesetzbuch: mit Einfihrungsgesetz und Nebenge
setzen, Bd. 2 B, 12. Aufl., W. Kohlhammer GmbH, 1990

50 = 2011 - 8(Vol.659)




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /KOR <FEFFd5a5c0c1b41c0020c778c1c40020d488c9c8c7440020c5bbae300020c704d5740020ace0d574c0c1b3c4c7580020c774bbf8c9c0b97c0020c0acc6a9d558c5ec00200050004400460020bb38c11cb97c0020b9ccb4e4b824ba740020c7740020c124c815c7440020c0acc6a9d558c2edc2dcc624002e0020c7740020c124c815c7440020c0acc6a9d558c5ec0020b9ccb4e000200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /CHS <FEFF4f7f75288fd94e9b8bbe7f6e521b5efa76840020005000440046002065876863ff0c5c065305542b66f49ad8768456fe50cf52068fa87387ff0c4ee563d09ad8625353708d2891cf30028be5002000500044004600206587686353ef4ee54f7f752800200020004100630072006f00620061007400204e0e002000520065006100640065007200200035002e00300020548c66f49ad87248672c62535f003002>
    /CHT <FEFF4f7f752890194e9b8a2d5b9a5efa7acb76840020005000440046002065874ef65305542b8f039ad876845f7150cf89e367905ea6ff0c4fbf65bc63d066075217537054c18cea3002005000440046002065874ef653ef4ee54f7f75280020004100630072006f0062006100740020548c002000520065006100640065007200200035002e0030002053ca66f465b07248672c4f86958b555f3002>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


