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[FAlo]] =AQlAY, ZRRIAXSY AEME/IsY, AVREHR), 2EEs, 1A,
AIFATel, ARlATeE
international human rights law, international human rights treaties, direct applicability,
self-executing, direct application, indirect application, ICCPR, ICESCR

* TR 12007 3023« AAPNAL 2007, 4. 4. = AAEA 2007, 5. 1.
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2 AfE Tk o)A Ul HEo] 93lolA AAFE= A 2o
Zoe 33]9] FE Wol P oR FEHE ZolBnE VAo
2 2 o HEI] $ES AAT 5 glke Aotk A=
Zo} S WEo] AFE W o¥A wAE AEAT Zd7tolth
o] e o] EAY A H3l TUHE At FEo] A
S o fdsks WS dFHeR dEdth A A 4 d
Z(lex posteori rule)°] A-&Ht) o7& 2ok} ] HEC] AZHY
o o Flo] Yo wEAHEIIE Fuste] o wERl Ao
CAE ST Bloltk. 7 WA 93 5y M9 9 (lex
specialis derogat leges generales)®|t}. ©] 9Z& #g3lol] glojA]
T YRR o 2ok Sl WEY A = S AAR HAFE
oA WAlE W MES IAR 23RS A Hofof gt
= Y o] AgdAr) olzgk afXol] oair oS = HEo] FoF
of W&& s Flat= Zlo] obd ol =l WMEIS wAlA
AP 9ol Al H= ARt dnk ks gl Al 9F5E A48
siriR Fofo] Il MEC Tl A HE A= 2ok AH
g Ao Il MEo] whEolx i 1 MES Wio| ¥Hs| %ok
&S ol AR omr weol Agel @A drh o
i @A 0w o]yg A= A Fof & 4 glrkd)
3. &= HF9| &

TAJNAZFGFehH Fu2ke] A 2] AFE7F He B
= Z9 Efiﬁ‘}ﬂr T2 AFe Jddxekd wel A A7
(treaty monitoring body)oll tal] A& FEH A9 B A HE}

AollA FElel AA Ahzopst Fu Al BAE 48 @ vl glvk

5) Rudolph Bernhardt, supra note 2, p. 26
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WA ARE= 1924 2HGATFH(ICCPR)O] whe AR H uX(H %
A AR Aol AF EoR AfATFr] SUHERE A
g% Wl dE S92 SAskAn WA Tge] AfATe

IR YFolgtA skgtke 1ed ol2le Bl=st ¥
A @ ARo) 1996 TEHA91913)(CAT Committee)oll 4%
e Ads thE diEe] wug

A
ok of7]ell A gk AR AR ofo] ARt et 2ol 9l
Ul GRie] glol= AY =uiE o] e AS eklstiA &
wel 9 2 ok 22l Aok Sl e wlel &
gk AR, = AR WEEES AL s HE)el i |
ko] 4915 A 919 ArAgteF Aol FAdd= By =
Wi gefe] A= Ao st Sy Ale] o] A8
dopa groea] Agol wExe suige] -9 s F des
FHsoAh?

part

2L 1908 AfAitore] W ARA AR Al AE el =

6) UN GAOR, Hum. Rts. Comm. 45th Sess., 1154 mtg. p.3, para.8, Doc.
CCPR/C/SR 1154 (July 20, 1992). #&# FE9] d&S A7sHE uS3
2t}:“Under article 6(1) of the constitution, the Covenant had the same
effect as domestic law. Helthe delegate] could not accept the claim
that the guarantees contained in the Covenant might be overturned by
subsequent domestic legislation, since such a suspicion underestimated
the Republic of Koreas commitment to human rights and the
increasing public awareness of the rights enshrined in the Covenant. .

. Moreover, since the principal rights enshrined in the Covenant were
also embodied in the Constitution, any conflicting domestic legislation
would be deemed unconstitutional”

7) Initial Report of Sates parties due in 1996: Republic of Korea (May 30,
1996), UN. Doc. CAT/C/32/Add. 1. para.20. ¥ FiEo] S AsH
W ket 2ok “[therefore, when conflicts between domestic laws and
the Convention arise, the lex posteriori rule and the principle of the
precedence of special law shall be applied.”
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A7 HAT. A s HaAMoA o] ZAIE T g W o
ftef 7kS) ol % AE Wi Ee] ekl et SEdhs A
Trefo] gtk ofW = qrefat AAE 4 glem v O™
A A fdedelal xdslvky 1y o] Rk 2E
Bgsitpa Hol Atk F, o] I8 T 1o 7FY olF AAE =
ol grefel ey FEshks A kel fEstd” Fa2 A
T 9HS AT Aoy vl gla, Fe] xdE 7o) A
A9 97 &2 SHWeAle AHS A=A EwEety] o
woltt. o] flo] ALl AET AFEuA L]
gol ezl et =iy 9= fd 5 Stk vde B
8 die Rog T8 Hve ool £k old olf® o] K
DS A ARATFEIAE A7) @Y A6z AlFe] FA
W(QAitepe] TEs FA% wHe 2vka Ho] YA o)A
o] 93]e] o b4l ol Fel AR Fh WEel Fepel SYshrh
AN 22 & vk SEE BAYG)

ol4ba} 7ol B w) Ql@iFeke] A X glo] vhF $2 el ¢
8) Second periodic reports of States parties due in 1996 : Republic of

9)

Korea. 20/08/98. CCPR/C/114/Add.1. para. 9. #&EFEo] &S A7)st
W oS3} Ztk “In the event that a law enacted prior to the
Covenant’s ratification conflicts with its provisions, the Covenant has
greater authority. No law enacted in the Republic of Korea may
encroach on the rights provided in the Covenant; any such law would
be viewed as unconstitutional.”

Concluding observations of the Human Rights Committee : Republic of
Korea. 01/11/99. CCPR/C/79/Add.114. para. 7. ¥&# Fi2] Ad&FS 40
sl v23 2tk “The Committee is concerned that article 6 of the
Constitution, according to which international treaties ratified by the
State party have the same effect as domestic laws, has been
interpreted as implying that legislation enacted after accession to the
Covenant has status superior to that of Covenant rights.”
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13) Ak, el 2, 204w el SabEe FAQATH AL hhE A
AR Eole T =R And 2 4A% FAARYe] T A gl
B A A, TFEE, WEF s Te), 2000, 1709 o3

14) o7& 27t 7h)gh epyolshatu Ak o Al27xe] %ol WEs
ok § 23 ‘ol PAEE xope] Bolgol that FYate] Yoz
oS A AgaAE o A s gtk

15) 9534, “UNSAIAFRBIE A9LARe FHEA 44 48"
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16) FHAow A7|da = (self executing)o]2ts &0l AHA 8715
(direct applicability) 3-& 213 &2 (direct effect)dt= &0} A <t
98] Z2 ZA ARgEeER 1 ou olFld EFS of7|sta Qith

2 AFFES o5 22 uIE AMEE AT Exbe 9hAE Tl AL
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A%ol A7IRBA xofolehn & 4 vk ool delAE @)
Qe TAY A4S Aol AE Tt 2ol F b adlo] F%
99 W A1gAE 2opelebn & 5 ek Aol FAH Asiol
RATkID %, A710AA zopol 5] PaME FuA oxish AA
2710] Basiths Fgolthis 4 FH4 oijeh aomA:

Ha= (direct effect)Zh= 8015 FHIHA ARSSH= o], A= “Z=oF
ol wulo]dPHe] =F glo] I AAR(F, AsH o) suy 4
A dFE FAAT o 1 A7 S uE AREEkaL, FAE “of 7oA
g A5 o dork 29k Aol 1 AAR Rl Al Sl AjekAe A
483 F de dYE FAstAY 9FE FHerle] SEdE W 2 9
Arolgte 9uE AMgSt) o] T2 AFAHLAHL duk 24 Jide
24 g Zofo] sl =& flolk APRH JhsAol e BF-
£ orlsi, Adage d44 MgeR aejgh 20k FollA HdA
AR AL T Ue 2oy 2o T dH-E on|gitia T
th BAtE Aol olelgh SquE AHFA LN AP aEs 7+
AREEE bb Qlok vk TEAIRIEY |, EAE o, 34W
gup Fae o)3telxe ArIFAHoelgks o9 A HA LA
= 8olE s 2 22 Nd o R Agstarat gtk ofW 7]
T ol¢= tE AdA ARG R AFA LIS T
Z, I ofgfolA B wie}l o] AP A LIS A Al
A0 @X3] AR o]F FHETEA A A HHAdA = 0k
28482 wAola, AVIH AL 23T BAgle] U AR =9
Hol 2 AEHAdel A Sh(PrEhe,  TEBERAREOHF |
2002, 83-89.) ¥HH 7|A & 7HA o deolE AL Ao =iy
2 g9 olgk= Hd(legal force, domestic effect)e] 21752873 oI} 27]
Jag e M= Pes] FHdte 4ot 0”14 o) oAt} A
o] Asfel 13] A= W Aoz 7|9} e AdYEA WA
Al stellAE Fds] A7le aYola APAEAde 18g 21E A
xo® A BAsHE o3 Al FEolgte Zlolth EER A
Hzxofo] T A JmEo] ok A WrEA] AF A &o] 7hssirial
2 5 gt Aotk (Yuji Iwasawa, International Law, Human
Rights, And Japanese Law, Oxford University Press, 1999, pp. 44-45)
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EAY =AJNAY ] ol (HF} A, (57HIA 3], 20066 5
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19) Jurisdiction of the Court of Danzig, Advisory Opinion, 1928 PCIJ,
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(@) ZFo] = llYH glole a8 T F vy suliol 4
T v 1 gEE dAdsta e A, (h) dHeA 5% &
Ofah= HFoA, 2 of3]9] Ao o wHiIHE &k AT
(0 =l o] dgA oz Q%= 4920 o]# g Restatement®] 7t

F 16), 88-89WH oA Ajel-&

21) ]9} ##H3}o] Restatements F2 oS
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A EAZE Hs AE 9] 8 g A5 HHelM o
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QU v 1S vl Rk AR ATHICCPRA 7118k A
ofaheiA] of fhejel A A Hel(rek Alzelq 27z B

ol A7 e# ool obds H<(declaration)dF HE $iTH22)

W
£

2. 312 WOl BT

B AR ARz ZA71Te 2 93l B7] RaNE A
Fohs Aol A, B 1 AEES B B F4H0E Fe) o
Azope] AWAEHL AFAAL PR LS W H, 8AE:
S @ A6E Algel FAMEAANED el Pt §
A3 BYS Pak Q] whizel Fel AREeke Hug Tyl ¢
¥ 27 glol® v Tl A xHE Zeths ol oHE 7
AL P 7HA o Sol Aal wA. WA AfATH} BARNE
101 AET AzBuAANN e FelF do] wF FTLE A
FATHS BHT 0 9 24 QolE Tl AR B
et s YASERD oA A2 RiNIAE TR Fof i

i B7] wEolth

22) US. Reservations, Declarations, and Understandings to the
International Covenant and Civil and Political Rights, 138 Cong. Rec.
S4783-4(daily ed., April 2, 1992). #&H Fio &2 &y Zth
“The Senate’s advice and consent is subject to the following
declarations: (1) That the United States declares that the provisions
of Articles 1 through 27 of the Covenant are not self-executing.”

23) UN Doc. CCPR/C/68 Add.1, para5 (July 31, 1991), reprinted in Official
Records of the Human Rights Committee (91/92) 205. TeF-&Eo] A&
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the same effect as domestic laws without the enactment of separate
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Second periodic reports of States parties due in 199 : Republic of
Korea. 20/08/98.

CCPR/C/114/Add.1, para. 9.

Initial reports of States parties due in 1996 : Republic of Korea.
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