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HEohs QY oy S9E dewdo] ddehs HATH/NE sk A=A ApolE T
ohs Akl okl b AWM EE Eieke =Wl V)R S HHoR s 3
WAz o] EAstaL A-RAMAE Db itk F3AF oulE ek o))
woltkl) g, vj=dell w3k A|AA ol FAAQD wFS T F A7lA TS w2 ¢
2 AR ol WelE AAshe A2 o= vE g jle i A9 Bk okde, k=
S o & olalehs | 7lojshs ATt Ao vha Aot

el e FE ANExEdy BeHIxY 5 olent I3 open-
ended clause)& "IZi= o] FolHth2) o] =ell A= AL oo HlaA] ==
Sl A mlmo] ghdgel wxl g Ee AlQstar, dPolidolut AAl 82 SHA

ujEAso] Aol M JFS BHoR HolFe o] APAR zaolth BN
A2z ANFE o rTEA - PET QRS AR ola) opsia: Ag
S

yghb i shan, 22 2 AR AR - - b Be S T dedle

Il
ool AMAAE WAH R JrAskaL vk 1987d el AdE olE 3o AR

1)

a9 oA mmEREe] AA REA Fgs 3432
&1 A4 3] 2] (Constitutional Convention) A%, 1ol A3, A FA(712A] B3, APRAAALS] A
sl, AEEET, 1A AT FE Fo| azloltt AGA, ‘MY A 9 GApA Y]

2) e ok

3) AMALA elmel A mFAel Abg B A7
2l v 5l
3 e, (199), 63-78 #x. A=l 7]
N, FARR B Fabel =AY Ao B L
2, W75, (1930), 22.

,2,



MEayel daael vy 9% 3

ZﬂﬁMW Frefetar, A2 daol ofeiM AltiH o WMEEA)Hol 2 AMAEA d
gk Zlo)7] wigoell, 1 s 8ol I £S5 st

17913 vj=dwal o] F7FE AHS 10709 71Ed B 2E, S A3HAGIll of
Rights)oll 2&=o] & /A Apbzes “Fr= APt oA olyslale AW, A =

= XH*}% wredshA] oy s’ i grAsktE a3 & Al (Reconstruction) Al7191
1863 AEE A AldxE ‘TS AHAA ] 9skA] olYslal: T EFHE AN
A=)

AT B ZHQ% s ¢ ogloP A grAekal ok o] F Zde e AHEA AdS
Faroll Al edll Aldell A AR ZF1%] A S(natural justice)®] HElE FAIske Aol
12158 32] Magna Carta®llA] ‘law of the landgh= T o7 23 AF31E o] Hyl:= U]% ?i
W NG Azl ofal] Hx= AP AL NG A4zl oF FAEFo =

AW vFAY oldel glelA /b B UL o T Aolvkd 53 AF Al
14ze] AP AR APANS) AYFAS FARNE A8 A 9TS S
5 g ge A vesl Axel] B el wA g, AAA e Fh 4

4) 94, M= AW HAdate “‘FJQP R PR (A1, 1990), 147,

5 o] #AE A Ausiad oh2 ok dWHAA A1ZRFE A10Z27A 9] HEdde “oﬂ‘j‘o‘?fli]
= A% Uge HES AAT & P she] AW A AdstE Poloz AAF g
= A= =X A "dh‘o*%d‘?io] BASE AYFAAL Ay FARE 58HA = YEvHBarron v. The Mayor
and City Council of Baltimore, 32 U.S. 243 (1833)). 18683 A& H A|MNA Aldx+ “FAY= A%
AHe] =43 WA (privileges and immunities)E WEetE HES AASAY JFsdE= ¢ Y
3 AEte], HAX R FAR P9E FXFASANE Ereta, AWdH A o] X3 9sld]

Aol nfz FAK HEHE Z& ofyeta S TH(Slaughter-House Cases, 83 U.S. 36
(1873)). 20417] Z5¥ AWUHYS dedde FAYZHE HEsly] 913 tjoks A=,

AL Holx AgAde A AYES FAUMA A4z gydAzTdo] wEs= A, A, XH*J
ZF Al &3t Aot A Gitlow v. New York, 268 U.S. 652 (1925); Powell v. Alabama,
287 U.S. 45 (1932) E) A ¥ Adatzdde] Hegde] RE AgE AYsie] T 44

& 4 YA ke % J\io‘f'—(total incorporation)S & 3staL, Heldd F vy AAo] LEA<I
(fundamental) '?J_—r Zggto]  AWMHAle] A °1Q°1 TR AHgdrks A HAYE(selective
incorporation)®l] wWatth(714 # 77}1 t“'“ﬁ 71552 Duncan v. Louisiana, 391 U.S. 145 (1968) &=x).

AiH Y- At W o ;’4"42 A dazgde] HYstd=l, o A7kA AHd

) B GO Al AL G AP R A Ak FAE A e,

A A3z T HES ARG D, AR AR FAAANA Dol 9@ 71k, A ATE i
SARLAGIA A ARS W B, AR AgEel Ak wAFH BFe PHPeA g2 A 5
o] L]— 1 HP_,] —'.q;r/] 4 Z 3L ]i/\l— Zﬂt‘oﬂ X]@ 14_9_5];(% {%.E_r;]_ 7

] 2= 714 A4
2o AMAAEDE Fool ANl AL Aol AT AL Mgu, wHAYA
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4 R A 240 A 2 9%

of Ade] AR sfeels] mhizel, viatelA] Agaate] fei AAA Agazsh 42
Az el washer

(1) A4 5=t

AA)A AW A3 (substantive due process)#F AT 7121 el AEE AdleleE AW
2 7o Yol HAH P (fairness)o] ST dejolth. AMAxta $AE Hol
A A2 F5siths oujolmg Ax)F AW E fole 1 27} Baolgha 2
T Qlonte) el AHajxl Axfel]l wEE 1 ol W8k Astolof = SR ALEY

3 v

I Ak o]#H 3 fof ARE-S I AHA AHAR}; 23ke] V)9S AR Ui 2ol
=2 5k &, ™ol v= AgdgiE Yol Z2F = g AWAHLe] ‘due process of

Fololz olasla itk
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il
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Q
.
hat
N
N
o
oL
=2
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o
)
2
e
g
3,
jg

| ofulel, @mel wWAIE
8ok QIeks Aok oleld el ¢
_‘1

=
o & dA% AgES T A93 PEl(natural rights) 24 SAHZFNA o= Ao
0}‘43} /\}%94 A AAel A Fds] AR otk 1 A1A ARE Asishe ¥
Aol ofabA] Far ‘A B ‘ZH*VE wesh= Zlo] #rks)
]3-4 ‘:}E ARdelet rE7A R AR AHAAE A Sgel wet WS A
o] AAel 2Aste] S E‘EE a5 JEAT HxE =09 AL 1798

] Calder Azio]ATEY) 7&%@9—

o] dAwr ]ZXP*O] Al gkl 4?15}% 7 A¥(governments of limited powers)S THEa1A} 3]

At ol2x EA” Mz dT, (A178 ALZE, 2006), 49-52; ¥34(1990), 152-155 F=.
OFFE AWl wEo| A o]R AW HEH o] B3 T3 FA AT, e v
7l JgT= ol F o] gtk
6) Walzabd ‘e ylselzo] w3yl o] AFA|E<(a contradiction in terms)olth A7, ‘=AW AL

1=3
AAH AEate] e My dT; (184 Al1E, 2007), 154; John H. Ely, Democracy and
Distrust(1980), 18.
7) HG4(1990), 162-63 L F 25) =,
]) H44(1990), 160-61.
9) Calder v. Bull, 3 U.S. 336 (1798).
10) Nowak & Rotunda, Constitutional Law(7th. ed., 2004), 432.
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A
=Y }mx}zﬂ(]udlmal restramt)oﬂ 7}WH e it 5 o
W o] WS WMES] flste] ApdRiel] ojEdthd ti ksl @] FolahA] e
7ha Rt ofuel RIFA % X} FHAE=AZIA 2 Aolekar shlrk12)
A o] Ay Abxe] AMAAE AWHES] HAA W8] FAR AAsH] Al
ek 212 18579¢] Dred Scott ARAelld) FHZolthld) o] Apell A Avdoiele FRI/IA
Apz7F AFAARD AT S BARITAL wAlEklTE A o] A el AAA AR
th5 o] Aol AWt YAe Louisiana FTAF-2 F7IE 9A 2 HE3|Ale}
Louisiana Z:A} kel tigh @A oke Adsh= 2
Aafatr] wiooll PYNEAY Aldze] AYAA=g
W92 Lochner ARAOllA 2] AJes A7 New York = HES 97|sk3ItE10

S 2

ojg} o] At le] Alekel AE SstaL, FATA HEEN

—|—’

ato] TR F MESS 3718 Lochner At 19371 d West Coast Hotel ARAelA1) A
o e] oS g HAJTFHE AX ek S BelomM TS askgt)h olF A
oY ARG E S AR EA ARl tigk A% AALE A detka, SRl ] o
2& AgsFomm 97 A AAsHAhS)

a9 ARTHELS 1960dd SRR A A ARl o3k AALE FEAIA o]E H
AAA AHr(non-economic  liberty)ell A-83tar Sy T AWUHYS 224 A
(fundamental rights)& F= AFAT} Aleke] A{5 FAHSRE olaetd o, oA Ay

11) 3 US. at 386-83. 254 27} ‘=223 ¥l (fundamental rights)gti F2+= A Chase Uy o]
ek AdEe thE 1 Y Motk

12) 3 U.S. at 398-400.

13) Dred Scott v. Sandford, 60 U.S. 393 (1857). 18031 Marbury v. Madison AFAT} ol &Eo] Y&
ool AWHES For MAd & F 7ol ¥A F dhto|tk Dred Scott A =W koo )
f3loll #3 vSE] ¥ A (Missouri Compromise)& @ ojgta A3k =gho] Wokwl whAdo|t}

14) Ao 9e 1 o] A<l 187399 Slaughter-House AbAClA = ZWAx} 23k “dA2 S
wAScha A

15) Allgeyer v. Louisiana, 165 U.S. 578 (1897).

16) Lochner v. New York, 198 U.S. 45 (1905). o] A}zioll 1 WY AW FEAke] EEAIHS
L 10A17F, 1599 60A17F .2 AgHalE New York 5 HEo] ‘A% AHE Hafst Aowa A
WEH AR A4z HAHAdxzd-S Hukgicta A

17) West Coast Hotel v. Parrish, 300 U.S. 379 (1937). o] AbfolA AWty ee ofgdzate] A4S
Hosta d5s E”SE"Q ZAE7] 9 42 AR Aol digk Ak Aol gt FASIRA T
18) 1937 o]F ujiite] ‘LEA Ao A AAELS APHAAY ARG = PRI LA A3

Ak 1 olgE Avw 2RE el FEss BE WEo ARRFL TPSHL AAY] wFelh

Nowak & Rotunda(2004), 452.
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6 EERE R 240 02 9%
A2 BAEA oiilel vgFe Gl AFRie] Al WAlEol A k2 ddE
A FYR QA AT gubdoz e HelE AdgEE AES 3, ¥

Q19 91200 Fe|E2D ¥l thekst T/l EZEfo]WA|A(right to privacy), 4, AAA

}_

y Ty -1 T [}
2 XAAZ A 22) AR FIHMRD) o] AH+(right to interstate travel),23) S-o]t} =x}o]]
Wb = oSt 2 37fe] W) BAjF o R 2R dAdE SEdvka B k24

AAFe] A5 PAPA Ao A s Al S whS A (right to faimess),20) 57} AW, 2;
fr, Ak Btgehs As TR AFAAelA 3AS Al whs AEn Fo] 1zlofth
ofgf Hi= mfpel o] olejgh A Ao AlghS AAME wjoll, ARl o)k HEHE
SOl oJets, dAMAIFe] A8-H.

(2) A4 G-t

oA A npe} o], AA A AT PHAE Q1S AHrE Aldsks Aol dist
ol AE AAshk= Al nlste], AAb4 AR K procedural due process)= g7} 71
o] AW, A E= AS whgd ) 2dg dajel] wel sjof drhe 2otk =

s LN =
Aol Al &efdh &A™ 2820 S ddelr] 917 e8% dAs Foliks A (rght to

¢
o

S5 M AHEae JHQleAl B BE SAHPAE B17] Aol vkeA] ofd A

ditdow gehs Aow G siMEA] etk &) AN, Ay e A

o 4% AAE Algsiehs ARH SnE olsjHn. IEs

AR AdatE 48 woll= 29 24 (two-step analysis)S sHAl vk AlldAl=

Zelgl olefo] AWMNA Abze Aldzrt AT AN, A = Al sigsh=rkE A
=

Foll= ARGAR Ho7bA Algd dxprh AAat 3ol

19) Griswold v. Conneticut, 381 U.S. 479 (1965).
20) Loving v. Virginia, 388 U.S. 1 (1967).
21) Roe v. Wade, 410 U.S. 113 (1973).

22) Carrington v. Rash, 380 U.S. 89 (1965); Harper v. Virginia State Bd. of Elections, 383 U.S. 449
(1966).

23) Shapiro v. Thomson, 394 U.S. 618 (1969).
24) Nowak & Rotunda(2004), 471-72.

25) NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958); Bates v. Little Rock, 361 U.S. 516
(1960).

26) E.g., Douglas v. California, 372 U.S. 353 (1963).
27) E.g., Youngberg v. Romeo, 457 U.S. 307 (1932).
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ALGA AAbl A “Aw, A4G E= AR 2 AW ouy) vjwd Waslug F2 x)
ok AR sz BAE 7P A8 W AL Aotk Al 4l

(physical liberty)sh T2 713150 EIHRTE AR AAlIA Folo] A A7)
e dgden Wi & gloy 1 o 4 o
(hearing)o]th. 12]L} HES WlmA] @7 5= AL opn, MAS 1 3 Qe Taloe] o]¢]
& &4 A balancing test) S 3HcR29) v -
g AT e P A RS B A Fo e Tuuke Pz Bl Zolw
WA T A, WMol Bes W dE] 55 HAHoR BAgsta e day
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NEA ohg the AgE w4+ Aok
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2. FFAWL AW AR 2o o

(1) AHAT] A84

1) AAAH AR

2 SAHAT AP ERz o] A -] H T8 AEE AHRU|E v AW
A 1992, 12, 24. 33 RV A (FEF LR E AR AA Aoz AHda x3
o #3k Aulo]|2& vty & ZA o8k v 2k

4
Adxte] e =Yste] Aol HEskek slom,
u] g=ro] vl Fl=ENdiAA) A9z, 1335d9]
== 34 AREE, 1628 AYHY A4xE AX 17013 v=r P Az A3}
garste] o] msee] v shvE Ae Fi B

7S Auete ARk R 1A - AEHeE Ta% Y oRA, euddE 5Y
FEAe] FTblAE o]e] AF&ste] AWHARl WA TIdE] EE 712 Alghe] HERRE
g2 AYEA =AUk

S A3 FAPolME A2F Alde] A HOAE Ay 5 2 A2z A33e] o

28) o AAT AL AR, vFAYLS] AP 2P T 8
305-307; Nowak(2004), 594-630 =,

M=y A, (1139, 2002),

29) AHAIEE A2 Nowak, 635-640 .
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32) QHA g “mpie] ap Amdatzd” TAbHEA, (3215, 1937), 9.
33) “371-8(2007), 182.
34) Zel, mEAdud Y wesh $ol AWAns Age] wAy,) ruay
o = 7
220 QolNE A tEA 8eg mel FE Aol Stk APA1990), 149.
35) Agd o= dAA 2005. 2. 24. 2003 29(HH Y M
36) A8¥ o= A 2002. 1. 31. 2000 7R FZF A GF4A] AR).

,11,



LB G O 24 48 20 2 9%

12

e Aoma w19 7%

5|

o
1%

, =stelof & 71

ol 1A

HE AAY 1%

)
=

Gk

& (R

sfeo}

4o)3 4

;onﬁ

el

M7

5

tolof

A

N

H(oae] #

27k =4

2]

el

HE] A

A4 AYARE APIEOR A Ao ZE AN B3

A Ay

of SPj=EA] FomA A

27

Sh=tl A 3

SRR

2]

3} WFE

[S]

ERERCP R

H
=

[S]

]

NS A

& o]
RS

Z

J

Aaper 1 4

gk

o} #o] WEol A

oF

Gt
e

o
)

el

J2he @Al ojujel 1

glo

A

3 el

o 2~
—L—‘%—c

—

=z
|

fsiz
=

149 5] o

9]

o] 712 EA

i

ol

olgh= AollA

_Z_I

AdAke] AgHE W) el A

[S]

il

ARz,

=
=

A3

vl

HARFO(KBS &

Al 1999. 5. 27. 98

kil
il

28 o=

vl

ATI208(AZ A} A A1),

Al 2001. 9. 27. 2000
Al 1996. 2. 16. 96

A1 1990. 9. 3. 89

28 o=

(5 - 1871

il

1712

]

&

28 o=

|

&

A 719555 Al A AR,

&
il

~ o~ o~~~

37
38
39

.

,12,



485 o] ohle} FAtgoRA 718 A BANE B Q9 BE QUAS
2 Aol B A Gk sAslelol & Aol tolt BAAFEAS} Bl
A = 7R o3

%0,
ui
=<IJL_11
X
o
[
Al
)
oL
o
lo
S
>
o
i)
lo,
N
%
=2
1L
=
lo,
2
Jo
i
kel
i
>
N
N
2
i
ui
fl
ol
W
n

AB6x Al1e] 7D B9 Ay T AHAEA 23] opd tE rEd 239 Mo
H
H

2 ol 4% oAZk FRaE foIA B PEAFAE Ale] At |
=]

& F AN ARE HEG Aol ol “Wee] WA G Al g Arol
=98 5 geltkn vk

A, FAgol ARl A g ANE AT Wast Y= Aol AR 23
o ohleh W Al0xe) FFEAY YRETN xo] 1 GBL Frk, “Twle] Afsh
Aol Aol AARA ofe ol FAHA ohleTE B AR Al 1w
b EE VSRIERE g A9Es TR AR 7EAS gk 2AR AgEA
etk @y Al0E ALEE “RE FNe romAe] £ HNE AN, Gue F
& ALE AR I YT JEE WP QIgko A o] EAT TP A (A
DNAAAG ARSI PEFTNE EBH ApAoR olsfhaAs Aol AAHA
Fe DB Aok AR etk APARAT} DR Soh AoR ST He)

42) FA 1992, 12. 24. 928718 AAR(FEHAFAE AR,

43) WA 4A, 5 Qgke] £ B BRE ] Aol A BA Ex o dlvh, ohuu
° ezl £ A - A

BEIAS T FIRDEIAD R BE AR, TANSIE, (198, 2007), 372 2

o) Bl e HA ol 74, WERFFWE TAA AR ANNGY, APAR, Ol

A, 2007), 3081 ‘QIzke] 3 AASE WEEFAE BAAQ JuAoR wE A, A

W3ty (A73, 2007), 320-321, 330%; ‘*IZFe] A FpAe}F AHRFFA KFo 7]

Asf[Eg, TeAME, (A3, 2007), 325, 328-29; HFA, AWSAE, (F237, 2007), 346,

361] o2 = & Utk

AA 2002. 7. 18 200031 w}327(Lw 4 AFzd); 2003. 6. 26. 2002 7HL( whui i A s

A7) 2000, 6. 1. WAUAG(ETHFFAA S A7), ol elalsh Ay AE Alge dFe

gAY FAlE, HAl AWANANA SR oot a4 gk ¥, TAWAAL, (20

276.

©
2

44
45

,13,



14 REsE 241 B2 0

S AWk AT A6) AR AA D Fo] Qi

nmaks g ghollA el AR ofd ARl <1 o (fundamental
constitutional rightQ1#] opdA|el wh2)9jel4Are] 7]|Eo] Ardxtel das o] =ojux] &
= A2 A8 Fdgk slolvk Ela -8 AMARATE ARAAE Al FAR s A

2

3) AAH APEzte] +84

dhdel] 712d Algte] AAlHer FFert sk SAlchs MER SRl V]2ds A
W SRS TR s AAS AAE AlFsteol dthe AAA Awda A $
2)7h &t o vk glvk ey olujelle APHAEA) 232 REAow zgstolof g
ok oA dEA S ] sidew sAsE EAIE At e e gl
Arbe SHACE o A dR7E 2 Zlolan, AwaAnt gAtsi WAl AN =9
Algtal dwkzgle] Evjshs Zlo] =7] wiielth. fwe] AAR ¥ 7]de] He g
= Aol AdgE 2 239 sl o3 EAlE sidatr] flete] =¥staL, #Re]
A3 B g of" daks ojd Aol Algehs Zlo] dab Aydas wAgsks Al
A7HE "she Zlo] AT MEste] ddwdelgtal dth

27] FARAe] d FollMe A AAAE v d 23 SHAeE A8
& A Zol & F vk AMATALE gl 1990. 11. 19, HaL 0F/MS AH(HSAKY
FAA A)elM @A aidle] | MEAtel] diste] MEdEe dde] S wibA] ¢
FAAE WY F AeE 3 WAy 232, GAPAtl qlojA st 2ol Fal MsArt 2]
oA frelgh AMS WEEAY Fadk SAE AET e FE] 7138 BAeA oy
sto] APAAE ST e Aolekar BAIE vk vk IV R @A) 1994, 7. 29, A
g 9331713 24 (. aA AEAl ARDAA = FAdeR VaE AbEEal S WhEA]
A 9eAst =S o Abgstuy 232 Awe] 7|37 BAgEA]| ofus) < A7)l

AA 1991. 6. 3. 89FM204(5 k- SAIEE ARD); 1998 5. 28. 9637571 F-HFEHFTAE AR,
2002. 1. 31. 2001EMH3(F A ey WA T REE ARD) 5.
FAA 1990. 9. 10. 89 HE82; 2001. 10. 25, 2000 HHE0(THE=] AFz).

46

N

47

-

,14,



to] oo}

°

el ol

X

A A A
11, 27

TR
JIT__l
X o o R E
0o gy ]H o —
EWMﬂ..Mo o Wmoaaﬂ
= = . 5 o] W < o]
Lt7mx,.vmadlvﬂ J,WL uEﬁLLtoTﬂl
] Tam? 9 N — ) T
ﬂﬂ%qﬁb B K oﬂﬂo%_ﬂ e R
ﬂ%ﬂLx_b@ zmﬂmmﬁlﬂﬂléz )
S o oo o o ERNN BRI e X o oy
w o< R 4 —_—] _Lo};du(mﬂ}_i o
30 o) (S = No 7 B o ~ R o o N . B o] !
Emﬂmu:iﬂu @?ﬂnﬂmﬂma{%ﬁ_imﬂﬂﬂﬂgﬁqm oy X
wmz,mﬂmm_}mﬂﬂ 7umwﬂ7\.iaczmmﬁmﬂz%mga% S
_J|MAL_6§U|M_. Lt(zaogaﬂmﬂoﬂam%bﬁwuu T W o
wu%zﬂ@ﬂ ﬂ@a@ﬂgéwzwfzzﬂa@ s
ST o T mwgwwﬂmzwmﬂﬁ%ﬁww%a B o5
%@%Wﬂﬁﬂ x@1ngMHWMWW}%%H e
é%o_ﬂﬁxkaﬂiﬂwﬁéeoz £ w.l%e =2
HOQ}LOEomMo@%\?z&@oa1Llar47éﬂ a &
~ W1 T e T nﬂ.ﬂ%%mcoﬂ1i§r 3 r e
lekh%uc < oW T BN TR
@m@mrhﬁxaoatlZwrdL\ﬂﬂrEtoa%cT@wanﬂnw ﬂowv
Mzowuﬁea\_ﬁz,ﬂmﬂufzmﬂwgqaﬂlﬂﬂac o @ i
jo :i :i hl ™ —_ ﬂe o n_Al.._ w ~ :i Y T &Ko _,ﬁ — L.f o# EE ;O.ﬁ o et
& o OLJZLQ e r 2 N = 4P
R ) i;l% 1xﬁ#mﬂ3|1u - W AL
vﬁﬂjl Lloi]ﬂﬁ]%l Jlo]ll}xo #‘Wﬂau_,ﬁ 1ﬂut @.,_lr
x h%7Loﬂ79§}Aazﬂ§oﬁ.é o#awgmo %A
%%ﬂnﬁﬂ_%ﬂﬂﬂtWrmogMd@merﬁwﬂmcmH ™
S il < ﬂ,rlﬂ =
M&Ha%%wm§mm@gusaﬂmwuu%4m 5
) _O‘I\Iﬂﬂ_” ) 1.0!?4] - .0\7 .;O i
@M%émuxt%;&ﬁu.ﬂ&?é:no)ﬂ K %.ﬁ
mal o _1J_1r1r1,.W1roﬁ oy 2 Eﬂnf.oT 4,3 by
53 SEL $rayELIe afzzdy gt
“lxﬂqumaﬂmﬂbmmt,Hea%mﬂ,ﬂ\L 5 ol
Zm,@ﬂ_éagmﬂ_}a ﬁﬂ%ﬁagﬂgﬂﬁ_zdz = K
ﬁmmﬂ%ﬂéwﬁ@%%Mm@E&%WﬂEE%%%%M S 4
: = o o o R 4§H7ﬂl o —_
wﬂLﬂﬁE]nﬂlecﬂ_lﬂ,_Aoaiﬂl%ﬁﬁ;ﬁﬂTﬂoaﬂ%oam J_,mll
B o= W GG ETﬂAor44_x¢dd1ur$ 4 e
_SLPmaowﬁzH}ﬁ o W F N o Ht:.l:,ﬂu. e
%N,ﬁﬂ%%%#ﬁﬂ%%%%ﬂ.%ﬂ1? T ﬂﬂ%é
1H%éﬂ ﬁﬁ&%ogﬁzg o ﬂ?ﬂgog1gim
meyﬁe_%@ﬂ vﬁn\znﬂﬂoﬁamﬂma\(&rgzg%ﬁﬂw_
7%10manmcl*o*_mautwm%uﬁoamu.iﬂtnwunﬂ\luﬁdé
o~ = = ar e ;.I.E SO
Aﬂﬁomﬂ@ W ﬂ,ﬂwﬂxﬁﬂ}ﬂauauﬂﬁmﬂ
- E @ww%arz%%@%aﬂawz%mﬂoa
ﬁzn?wmmﬂsﬁolw%wfﬂﬂﬂwwfr;owr
oﬂﬂ.ﬁ%wﬁa:%%?iﬁc,ﬂe_bﬂ
ogaﬂo_ﬂo?ﬂﬂowqq
%ﬁﬂmgﬂ
0 ﬁl

- 15 -



LB G O 24 48 20 2 9%

16

o o B R R AT R A
M oW Al T KO m
%ﬁokwmﬂﬁmﬁ%wﬁi% ﬁw%ﬁmm e o
_ ° - < w 2 B- b o
oo B B E T R M ™ o ¢wﬁ 7
ﬂeﬂvim_.o mr %o N E T w oy m ol I
FEgEErk e, Iicg $o%
S o — —_ =T 5 = -~ T
mﬁﬂﬂwmoé%noﬂw%_ Tl ow o ER:
v gzl s Ta NI EawE
iﬂwmﬂ%ﬂﬁm%%ﬁ mrzﬁ@ G
N —_ c R sy EL N
thErEE 2T LT pPed B¢
) = Wom ®® o " =
WLM%W%MH_%W%EOW ﬂ%%ﬂm g ur W
= . Oll = =
ST Mg T Tod Ny PN B
pE =T ddmg T T B oo X )
ﬂll]_ﬂuﬂn\n uTﬂdﬂth TR Muoﬁo
TN m o T oa NT o B E
o e o= 2T oo ﬂzﬂT]F X o 2o O
%%Mz@1@ﬂmn_w [ L= ¥I
A S S i S ) plo Pha T X
woﬂ%ﬂwuﬂmﬂa%_/ﬂ Bz © e R N g
I S A I = = BN ooz
OEMMLL.O;AWUW‘MVIAOﬁ&o m ZE HUMIL.LI =
= o o T N oL A J ~ NC =N o = o
G A T OFSELN O pEE
k) T - < ™ 3 BB
oo o Ve mow o = P2 oy
. X No BT ) ®ooom < 2 Wom ip
T ARl L L A - .
Mo N B9 e Gy ol gﬁkﬂﬂ_o
s PETEENEE v mAPRE LR
SR S R B ER4TEEC g
Mo ™ e T P T E i %A oﬂ o I b
;ﬁmwuoﬁ_%n,]uhmc@ o o7 mwo»ﬂamﬁmﬂﬂﬂ
R o A ™ X oA o
ﬂLﬂlx?LaEZLE]mC. N 4a‘o|ﬂq1dﬁmaﬂrﬂ_l
T RN W BE o0 g B o Hoo R R e
N Ry o iy < = R o [
2 E A — oW T ]Mroﬂao G uTlEﬂu%.ﬁﬂ
P EP e BT IH RN O TR S )
B me®agEENAdTg = R BT
@n%i%%mﬂ%%%%% i mu_zﬁvic%wrmo%lr
BT T WP ET TR R @ R B
— o ol o %O i

,16,

A A4zl gt} agez

sk,

o

]

[¢)

25

B

<

B
a2 Fxe

9|

He
35

3

49) Bolling v. Sharpe, 347 U.S. 497 (1954). 7N A5z} 7178 A|14
9]

48) olate] M HHER(2006), 57-715 &




Carolene 729 F4014 AWH Fge] ERol we} T APIES 48T 45 9
Jo g

=
EPSAT0 o Asfel wpw WA uHos
[e)

=9 ) Fo] o]
Ssielol g, e WEe] ARS] J1EAS AAL, WIS e WA A4
AN AARAE AR, 2505L AR Aol F 6 GAR AP e
Sfth Aolth e dudont AMe EFSUAE SHQGddAE AT A
2 PAsH: BEolth 54T Auolt ARASIYE Wl BED NEE PelsheA onE

(D F2A 2A

government purpose

‘_I 1=
olv Eﬁ *d@i% FHe 1 5SSk b iAo aqtEe old vk
a7t A=k

48 e o
jutot
o
o
olN
ol
B
e
QL
)

=:]

" EE el e oA AAPE AgE o] AAblEs A8 e HE
B W ARARAE of= A U=V st frashy] wlitel d3ddel 5
Fakeh Ak oo Y 14AITE 18A17HA 9] o] gl g 5 ¢l
Agrsl Al el ‘ii%lﬂ_i% %EH*SW ‘”Lv}ﬂ B i<l

Eis
fﬂ‘?ﬂﬂ

50) United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938).
51) Dallas v. Stanglin, 490 U.S. 19 (1989).

,17,



18 REAsE H24 1] A2 0%

7HE = Ao A ]ES “AANAY (strict scrutiny) O]t o] AAPZ|sEel] wEH WHE
o] 7|AEUNS Fe HAHS ISy flste] BFE7FESHnecessary to achieve a
compelling government purpose) 7d-$-°l &3oltl HE0] F ol FEZ ] “71HE3N A

ojojof sfar, el ke 1 HAE Ast] flste] AAMlstar HulekA| gksoj A of gith
(specifically and narrowly tailored to accomplish that goal). ©17]4 FA¢] HEo] 74 &

AgH 2l 4=Hthe least restrictive alternative)©]2li= Y5o] L7t} 1 HEo| 714 &

AFHA ] Feko] opehd, TRle BAYAe] SRR Flo] ohela g

AP E AR GEAAS A AL 71Ee B gde] g9AREe AT
w ARETh R RS TE, 3 QB WBYH TTH(9] Yol oF Tl
2R )R] WAlel] FBL A 9ol AGATS JAYAF] g A
A4 HES Yuow giglon Mg

(3) FXPeA AlAL

2 & &
THARE ARSSIATE AR FRAl AAL 712 ARl o3k el 913 oFE TR AL
AL AFehed 9 7 7IEve® ksl ofuidt A& AdshaA EiEdel Al
2 AR A
“FrAA AAP (intermediate scrutiny)ol] WEW, HEo] Q3 ¥ EH ) A3 F=
a3 9] © H(substantially related to an important government purpose) $&lo|t}. gk

52) Strauder v. West Virginia, 100 U.S. 303 (1880): =<1 tfujidoly A S @S 4 fles A%
HE,
53) Yick Wo v. Hopkins, 118 U.S. 356 (1836): 2 A ojwz F=doAl Aga 715 AL AR 9
2.
54) Hernandez v. Texas, 347 U.S. 475 (1954): WA ZA] #]51S #l4S ES F s ojAS 839
55) dutiy o]l Fo3 7EAS ALste 99 AW A4z HeHE F 99, 5 H5 RIS
AAA Adatelnt. s 7]EA #3 FeA AAA AHdae] HEle gEshA FgH A
ok ojd HEo] A FHleAlE A8¥a e U BE5RE 2 9
A Aola, oW WEo] HLHE RE Il ZRZF J|RAS Aseohd WAzt oA
Aot
LA 7)12de @3 Herse] Helk & Yl 9lE ol & Skinner v. Oklahoma, 316 U.S. 535
(1942) A4S 5 4= Utk o] Ao AP H Y AT Hx F5HS AT § JEs &
|3k FHo 23S sttt A ATk 1 o) o] HEC] dAx, Ax 5 44
WMz o] ANt AE5a A9l 2 U ¥ AFHdAE HEERA 7] wiolth

ol
5o
Y }OP

,18,



ot

o] AArdAllA = AHTE S .
e AAFE o) e AP0 EQle] EAAke] A5
s o I O < B

alternative analysis)o] 3

F+
a9}
B
jubad

ko
o
D)
&
Jr o2
r2
jn)
el
jr.
rir
e
r o)
o,
-9,
g2
i)

gy Az AlEe “BE SN Wy Sl stk FEA A - Tl AA A
of oJsto] A - FANA - AFEA - Z3hA Age] mE ol glojA ApEE ] ofy]
AL gpgstar itk =t rRA R e EAle Tdd $48 7R dAE ol

RS B e (dassification)stel AF-E v=A FHeke vA 2t He
718 Aol wAleltk. o ghEY|Ee] FEshibd A Apd
(discrimination)©] = Zolth. B-sde] el ool it Arks 1 AAIEel wel 24
A LH o3k AAtel wlEle] el o7t AAKAAMAN R A o] & 5 itk

o
2
H

L
4
E

fo b ro e

ar
=

(1) #FelaAle] 93]

A= s eutl B9k 9T
ok 2FOJ(KH, arbitrariness) ¥ g R =
Ao ow vEA AT BEAoR vE A
ol et FHAdLE ol &
o ge2/|, 2o g AL AoHer A HFdhe A
Hlae] s ofF= 5+ 749 /\Vélﬁﬂ Afolel] M= Folgt FHw

d= &

o] Zol7}t gl

e
jubad
>
>
o,
N
AN
10
%*’
=2
2L
lo,
it
>
N, 1o
10,
tlo
=N£
il
ol
ol

o
fo ot

i
o 4
ojf
Lo
10,
>_('4

2, ]

ot o

5 &

RUEKURINY

%0,

o L;lu

ox |d

ot k1 K X o o @

—Ll
_O,L'
>
12
r o)
)
m1ru
o
fr
Auj
[
X
il
ol
o
Aui
&)
o
oL
Y
rlr
o
fr
X
o,

56) oA Craig v. Boren, 429 U.S. 190 (1976): 18*1] ngke] o gz} 214 wnke] TAde] &5
HE, Reed v. Reed, 404 US. 71 (1971): f2kz]le] w=d Aol Al 4% =9
%f_r' Mississippi University for Woman v. Hogan, 458 U.S. 718 (1982): F+H3t& gtalol
]‘Z‘u% Q1A= A A, United States v. Virginia, 518 U.S. 515 (1996): o]4de] &+
FHAl#tae A 55 5 4tk
57) 04] A Trimble v. Gordon, 430 U.S. 762 (1977): %o
Casualty & Surety Co., 406 U.S. 164 (1972): <24} BAFS w8 Az]; Levy v. Louisiana, 391
U.S. 68 (1968): H=eo| Algo=m <3t &ajuds H+3 A, New Jersey Welfare Rights
Organization v. Cahill, 411 U.S. 619 (1973): AF3]&E-#] & w2 @], Gomez v. Perez, 409 U.S.
535 (1973): AFZHE FHHEFS ©& A 5& & F Utk

§2 =0 ] o

9 @ A

r J°“ % rlr

2HE J&50S A, Weber v. Aetna

,19,



20 EERSmsG 24 4 5 2 9%
Ag AalaA B AEFss)
ol olsiahd AolaAE o 74X Fut oA 14 B Agela Aue &
alolof @i o] o), 2AY tEAl AFel Aol ARAA 2AS AL Yook
o

T
= A vt TeEE AoFH AR QA 4P e AP

1

rl

=
WAREE WEAHE PITFHORA AUA ARHom e Qe Wi, TE e
= ohe BdHoR WEA FRE AL LR, WHARE] AAIFe)

A Aol A9l el AR eulahl Hew 9
= ]

ojf
o
o
rlo
A%}

[
s
oL
B
o,
i)
oo o
=2
o
2
e
o
ol
ot
et
_1
X0
Ir
E‘
2
ro
o
2o 0

o
o
lo,
Ho
o

%,
re

ol
o

X
)
=
v}
>
e

ol
2L

fr <o
oL
N
o
of,
ojf
i
r |
o

m&%{noﬁﬂklﬁ_ﬂrﬂizrﬂﬁ
ol rlr
ﬂ?
of
= o2 2
=2 =
Moot & i Lo
Er ﬁ
=2
X
f,f. e

2

2

(]

—_

ol

2L

9 K
-

2

v
A
x
1o
il
B
o
B TR LY
koo
facs e
fr H
= 1o
o E,
T oo N
SO
2 i
4 B
o o2
i) =
4 o ™
) ot
=2 ol
2,
el
B
N
N

oL
2L
lo,
o
B
2
of
oX,
o o
e
oL
2
R
)
=
=2

el
>
ol
=
32
T
o)
S

OREEEE

AR AT AE 1999, 12. 23, 983 v363(A T2 7k Ab)oll A HAa Koz His AA)
5 F 7R AL dRARAE FH o]F 199W7HA] HS A glo] dFHow
A FA D2 S 7 oR Fto] AALEte] gkal olubg (FAIX o) HlEe] dFHS VEeR

AN Aom Rl AR waiAlel Bad) sdel Helel waARele] wa)
91 AR Bk A9t Fobny] AR T ARl ZK AR
goll glof “Welel A Aol ol RAHQl uHANE F Hlo]
Ag QS Selop & F92A A, DA 5

[e3]
i=!
A9(E, Aol Al DA AopdE ok M /1E i R 34

it
2
)
1
2

\a
il
o
utl
ro,
ol
2
r o)
e
N
re
)
2
=
%
ofy
=
%
N
rot
o
P
&
ol
X

58) @A 1996. 12. 26. 6 7HS(AE=[HEIAFTAFFAE A, 34 AR Ao A s o
H-Eh); 2001 11. 29, 9FAFHMA(AN ]S EH AR) T

59) Zei4+(1999), 272-73.

60) A 1998. 9. 30. BAZN(S§71H] AA N ET ol 5 EAH AFR).



wznfi% ARl 7hba ARRI)A] “apa Ao Qs 71eo) et %
ZAsH Aok MRAAE Faslo] urk 9AR AAHESL A gHolor &
AAE 2003, 9. 25, 2003930 AR ZIAAARL TR ARl A ok
olef gt WA APEA Ao skl A B Frhe ABS )
A 7L A gslofo gk AXoln, 71Elo] g Alde] /1
A% MAHESL AgEA gethe AXE okl ek Rolth ¢
5 glo] wedt olslalel AHE WolAA] Y)HAe] el
o dlalAE AelF A uA Feld AAkE del

A AAkstelok sk, o] A% Abgolut ALg

>, £
X
re

o

=

£l
V) mlo

>

%

A

of
ol
R
jubad +

on Y

Lo

T
g o
rlo ul'

o 2
-

ST

2 e

1k o

o
L
2
rlo
oo
g
e
oL
2
el
[
rlr
I
H
rﬁi'
2l
mE

N

éJEmEEEO{Nm%m?L%{‘.:
_!_gl:
¥
L
)
1o,
o2
)
ot
=
fre)
o,
o
M
¥
i)
%0,

A ARl Wi BR3P VA 9
o UlslA Tk o Fe @A AgEn, @A)

(KT
A ﬂmi

(o
ojf
=
o
S
N,
rfe
i
o
HU

2 }01,

L
AT mm
ot
o
oL
2L
lo,
of
oX,
lo,
2
A

B>
rlr
!

%
>,
~

>
}]_1‘
k1

il
i)

oo
o

)
=
o

_u

el

ARl 7R AR Felle] sdAe] Aeld vl AaplEdt Adstal w=iae) o
APIES EQJE o2 HrhEYe). AA)Ee] AR Ad o) o5 Tl deet

Z AW ARxE A4 oo rE B
G AL iz o3y FAsle] T2
ﬂ e, AN/ AEE BlZ o] o S
T3 A FI7MPE AR A A5 9t Ry FEEdA
:’4«1 At Fiet As sk Zo)y] wliolgha 3t}
A AL A Sl ApEe AGseteE gelFH oot 91%11 v AALsh7] ol 1ol &gk
= vaadgte] ARasdel zbolnt O“ﬁ%ﬁ(x}ﬁ“iﬁ o] wtA - golo] x| whdol HlgAAke] 7
TOHL meﬁ T Al o) fe] ER FEA7) ol x}wg Z%ﬂé}% olfrel Az Al
gk A}, = vl ke AVE‘@H aole] A HlF Ee IH %ﬂ(x}““%ﬁ)«l w53 2 o)
Aol @@6& THBAT} o]FolA YErIE AALeth A4 2001 2. 22. 200031 9k25(= 784 5
M AT ARA).
63) %F2A(2007), 299.

61)

62

=

l

,21,



22 WEmae o 2408 5290

P
)
ule
)
o
jubad
>
>
N
L
2
oo
i
rr
o
o
N
L
e
ol
ol
ol
N
2

o
R
30
rir
o
o
i
N
>

T5(A31Z ANE), AANA ] FE5(A41% A3}, A67x A13D) So] old s|gsict
TEA A - Tl B AFSA ARl ofste] XA - AAA - ARSI A - e AEe] B
Aol ojA] S WH] op] P al FAS AW A1 A1 AT Aol 9
ol sfggittar ®r] gEU)65)
Fo=z Qlste] #H 7]EAd (e Fuish Ak XA = A9
= o st SHAILT A R AR elA = T ]2 E] it ‘Fuigy A
golgkar ¥rgly] wjiol], (DxpERE <lsle] & dl&7 HEAL] dAey w3l olsjd A7t
ofle} do] BAgst= 7| 2@y AALojof slal, (2)71 &3|7F Fulgh ol o]2#oF &
A AAp|s=o] Agdria ol = Uk Y ZAAAAF TP APAZEA Y] H
Aol w2 ‘gt ola| Al S HolAA VR BEE e sdsls A
L2 o)t HANE st ot} Y] o]E A ofsehd folA 2 “¥
HollA B3] H5S 278kl = A9"E 52417 ouE oA At
A

[e]
AR, AAEI AR REe] A7y BEkety] witolth Altl]l TR AR o] %

S 5 i AN B AlAE SR 1 4% 5 AQRsaRr) 271
o] AXsks AGAB SAkE Aol 10%9] THEES Fi

BBl A ABA o ASRA FFHLN EE Q] Aol g Fua
e Srshl B, wde] AFo] uhe AALE solof & Tl F9Q) AEA Asow
Qlete] el )R] E FrlE ATS = = gada uet 92
AAIES Mgtk TE AEAOR RIS 1 55 Sl Mol 1 olgle] %

%
=
2 ulele] 5ol wlste] AEskE Zlowi ¥ 4 gtk FAlSTs)

64) ¥z1(2007), 300.

65) ¥z1(2007), 297-93.

66) AT E o] Aol AW ARx A6Fo] “= il
]

= % 3
Aot who] gJetol AHoE 2o V)3g Polwetw AT Ad 72t
1 )

oX o rE
tlo 1

,22,



=
|

1
o
i)
o
o,
H
o
i)
=2
=
2
(o

3% 23

SJolA] B 20084e] 7 AP AR BAE RS F7FERR
B 1EA, ARADIIAL, ARADIDIA A7 24 e e 2~300 o)
Foke RS Folstas, guAeslsae 2

\]
ol
>
jue)
2
>
o

o
=2
rlr
(e}
T
)
N
;
>,
juo)
o
4z o
2
QL
2
&2
rlr
i okl

AER AARIRRES] ARaAlE axdE] 5] el A AAbIES As st |

p‘L

oot = Joorr g
i

2
oL

S

>

(R <A
o
o
2
50
R
=

=) tt

ol

T juta
>~
=
N,
AN
rlj
o
re
o
2
)
=
)
2
=
—_
—_
3
r >
R
8
e
)
N
NS
(ih)
o
2

ol
2
o
rl
L

2 U

Lo Lo
-

o
=
2
o,

5
Q171e]
o dg
2=
TEE A

2007. 4. 2

o

EL
rlr
posy
o
o
kS
T
o o
¥
K
= ol
Ac)
i)
&
—1
%
rr
)
i3

% i
g
M ox
2 iy
o, og)l
ot o
L
0, rlr
roiliE
=
N
I
o =
fr

el

aY)
i)
2
o
o
i

rlr

N,
N

tlo
2
>
QL

s
2

& To of
oy oro H
N
T e
X
o,
o
$ ot
o =
=2 o
)
2
T,
o o
E)
Rl ot
rlr
%
_& =
to
r off
= g

a1 2006317

—
b
o
bt
o
&
op
o
b
B
Bl
X
k)
X
>
rw
S
2

32

Ae melste] nu 98 7)2e A gerha sk
go) AE F F7HrEA Belo] ohd AZAA 10%8] TS
2004901675 AAA) AR AAALT F0 AGNA] A
EIHEA - golRd U AREHS AHEE WEol Aaht wl o
Folpns AL WA sl of £Fo] TAREA BB o
AQuEALCHID 247 8 dekm woh el 200485675 2ol
I A ete] “FIRBA, Aol Telm AETAL] F74E ok n Bol

.

d

9
[
- X

dob 10 po
;

i

[
o
o
Fl?
-z
M
ro

LS

A

E)

o
rwm
2

2

A6%

QL

f
i
RUNN
N ]lr-i o
to 2
o e ol 83 et
$@ I roh f PN 2

i
©

oy

oft r

ol

o,

_|rl

=
@ﬂWMﬂ
>

,23,



=

Al

T 9] AR Atololl As
]S

Pz
&

)

[e]
2
R

RERE!

=

=

A7)
13, vl 2ol

°

=
T

g o

A He o A

[

ah

15

=

RERRE A 24 B 55 2 9%
Fao 9ok a#je R vjae] o
Pz

24
WAl BARoR e AL AoHon thai),

y
o

A

g4

A

e B s i e A !

Aab)e] 2 gu

ARl

=]
I

1z

2/

Y79 ¢

=
=,

&, AL 7]

[e]

o]

Ry

3

X

1, 9

O
!

x)o] ;v

=

( =2AA LA - 2007, 07. 25 )

e, 2ol 44417

X~

CEEK

,24,




=
|

1
o
i)
o,
=
{
o
i)
=2
=
2
of
otk
N
&

] >

il

<Zral

B
M

e, HEAYRR Wesh $2 QuARLE 2 WA, WRAAATS | A1)

A, )5 AW AR Welsh 1 W) TREE TS | ATAK0).

AQ, TITAW) APFH W AR A% FIFANAT, A109(1999).

A9, TANSAE, ORI, WEA, 2007
1

A%, “n)=Re] dweel na G A4 dwEwsE(R), sy sy, | osEa)l, 199,
A%, TSR, (A19%), URA), 2007,

, A 71l AAS) ol 2A 54 rﬂl%@‘ﬂ‘éﬁ , AIL7H AI1Z(2006).
24718, “HmEANA AAA AHdake] e MelsdEyAT, | AT A1S.(2007).
e, FAE, (A79h, AL 2007,

QA3 “U}‘ﬂu *‘Z} AEa2y,” APESA, , Al3215.(1987).

SHEgl Aol AWl mA P4 Txsl, | A1105.(1993).

¥4, A3, , HEAL 2007,

e, TEWr|zIas, | dx7} 1930.

AR, “H=FAY G X—*.‘?éxéi 2 8 Mg, A1312002).

A, TAHESAE, (H25), BIAL 2007,

39, TeraWE, (A3, 1edAl, 2007,

Ely, John H., Democracy and Distrust, Harvard University Press, 1930.

Nowak, John E. & Rotunda, Ronald D., Constitutional Law(7th. ed.), West, 2004.

Tribe, Lawrence H., American Constitutional Law, Vol. 1(3rd ed.), Foundation Press, 2000.
Tribe, Lawrence H., American Constitutional Law(2nd ed.), Foundation Press, 1988.

,25,



26 WEmae o 2448 2290

<Abstract>

The Influence of the U.S. Constitution on that of
Korea: Due Process and Equal Protection

Jong—Bo Park

Korean Constitution has long been influenced by that of the United States since 1945
when Korea was liberated from Japan after 36 years’ occupation. Korean constitutional
theories are continuously nourished in abundance from the U.S., though the framework of
the them resemble those of Germany.

Art. 12 Par. (1(physical liberty) and Par. (3)(requirement of a warrant for arrest,
custody, search or seizure) of the Korean Constitution, amended most recently in 1987,
added the phrase "due process of law,” which is obviously originated from the U.S.
Constitution. Many constitutional scholars have introduced every aspect of the U.S.
caselaw and theories with respect to due process. Korean Constitutional Court held that
the due process clause applies not only to the criminal procedure, but also to all other
government actions and that it requires both the procedure and substance of government
actions to be reasonable and fair.

In my humble opinion, however, the substantive due process is not so useful in Korean
constitutional context. First of all, most of the "fundamental rights” U.S. Supreme Court
derives from the due process clause are enumerated in Korean Constitution. Secondly, Art.
12 Par. (1) of Korean Constitution(human dignity and pursuit of happiness) functions as
the gateway through which the Constitutional Court incorporates natural rights, or
unenumerated fundamental rights into the Constitution. Thirdly, the limitations on
governmental power that restricts constitutional rights are set by Art. 37 Par. (2) of
Korean Constitution, which the Constitutional Court recognizes to include the principle of

proportionality, or non—excessiveness.
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On the other hand, the procedural due process is very helpful in Korea. When applying
the procedural due process, however, we should be careful to avoid overlapping. The
rights to a fair procedure enumerated in the Constitution should be applied first; the
procedural due process is supplementary. In some cases the Court referred to the
presumption of nnocence(Art. 27 Par. (4)), for example, the Court did not need to mention
the due process.

The Korean Constitutional Court had applied only the "non-arbitrariness doctrine,” or
reasonableness doctrine to equal protection cases until 1999. The Court then introduced
another level of scrutiny. The more strict scrutiny is called "proportionality doctrine,”
which requires the classification to be the least restrictive means to achieve the
government purpose. Commentators suppose that the Couwrt has adopted the
American-style level of scrutiny.

From my perspective, however, the Constitutional Court seems to select the
reasonableness doctrine as a general rule and the strict scrutiny as an exception. The
Court has decided only a few equal protection cases applying the strict scrutiny. It is
vague yet what factors are to be considered to select the level of scrutiny. Furthermore,
the Court declared some provisions of statutes constitutional, even though it applied the
strict scrutiny. The merit of level of scrutiny the U.S. Supreme Court has developed is
that it enables us to predict which level is likely to be selected and what the result will
probably be. The Korean Constitutional Court should devise more elaborate level of
scrutiny in order to be able to furnish us predictability and stability.

Key words: US. Constitution, due process of law, equal protection, level of
scrutiny, principle of proportionality, non—arbitrariness doctrine
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