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<Abstract>

The Meaning and Contents of Article 22 (2) of the

Constitution on Intellectual Property

Park seongho

Article 22 (2) of the Constitution prescribes that the rights of authors, inventors,
scientists, engineers and artists shall be protected by Act. This Article is directly relevant
to intellectual property, that is, Intellectual Property Clause. On the other hand, under
Article 23 (1) of the Constitution, the right of property of all citizens shall be guaranteed.
This is the Article of guarantees of property in the Constitution. Intellectual property
which is a kind of general property, is also protected by Article 23. Hence, it is possible
for intellectual property to be protected by both Article 22 (2) and Article 23. Then, what
is the affirmative meaning of Article 22 (2)?

The objective of this paper is to examine the legal meaning and contents of Article 22
(2) by considering the origin of Article 22 (2) and comparing with the United States
Constitution Article 1 (8) (viil). My view is that Article 22 (2) can not protect subject
matter that does not constitute a ’‘creative work’ or a ’creative invention’ in the
constitutional sense. If non-creative subject matter (for example, databases) is protected
by a new type of intellectual property law based on the exclusive property model (for
example, the first draft bill of "Online Digital Contents Industry Development Act” for
legal protection of databases), that law does not conform to the Constitution. Hence, the
legal meaning of Article 22 (2) is to protect a creative subject matter by intellectual
property law based on the exclusive property model. Therefore, as far as non-creative
subject matter is concerned, it is only possible to protect not by the exclusive property
model, but by the tort of misappropriation model. If not so, it is unconstitutional exercise
of the Intellectual Property Clause of the Constitution. I concluded that a intellectual
property law based on the exclusive property model can pass constitutional scrutiny only



AF A A B AW A2z A2 onet s 23

if the law protect a creative subject matter.

Key Words : Article 22 (2) o the Constitution, Intellectual Property Clause, the
exclusive property model, the tort of wmisappropriation model,
databases, the legal protection of databases
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