LB AL E 5298 45E(S 3 M99%) 2022% 118 307~336H
The Korean Association of Comparative Private Law Vol.29 No.4 November. 2022. pp.307~336
https://doi.org/10.22922/jcpl.2022.29.4.307

ZRAEe) Wslel 29Y BsARA ] A

AE S

F it
[ A4 I o] s3Apde] watet
I Aol A o] s3abde] wstel 2 Lkekg bl IR
HIg = Rl diE ols V. 2&
=X

Fold AdMAY e ARRER QU] B el Folnd FHQEL WA
A % 2yl Fad ABS SRISHe PEAE O T8l ABeALE ol AR PETE
PP R Ead AR Saet WELE AFIATT BRAGT. o =ES A B
Ao] W2l Auelrt FEE AL o] Walide] B FE Qi MALAS A 2 FY
)o) A8k ASIEE s QrHe BAI9) el fusl wanel AYes A
vk Sl e H] i ARk )

ok

a2 B S s =7E #2E iletel | 2
B DA Sl ol o1, FU F SRRl U AR ehld v
HF o] daj s A Aol S 2 AR BAAA & A3t Aolrt gl o] =
el HeARAa) ol 59 5 5] Al dadne Bl oy
9 FEolehs Aol FHajo drhs AS A, 59, 95 5ol Thdudle] Hre
S Yoldk maade] hia) G52 A o PRl S madshe A fAlst
A5 Aseor drhaL FARTE ofel 2Asle] o] =R HWEAEo] Fre] P o
7t thAlshe dA0lolok shel, A JAE glofof drhal FARTE T MM B
7] & e Hohs ArtREAlE vl AT oksdAl A, Bel] d3d Ad
T HE APAE Hus] s Aot Algte] daste], Ao] okge] A9 of
o] #tﬂ%‘ Aot &qt2e] FRA], 2 Aol NFEL J1d §te2 Aol A £
ek ok AR SARIEAR: Fre] obgdag Ao tiAlshs 715 E siok Itk A
Sl B4 BEARAAE mEofof sl WEAlwe] ek QIEY A 247 4 5 9
Al iR o F5E A Aol S8 WS olo drka

LU LA TR
N o xg%
% o o
E

r>4

;:
18
oft
lo

i
Ho

[

v

Rl

I Z=xi01 1
AUY, BIAR, SRV, SEIAR, £

* o] =50 20199 ThEhE wgYe} SATACke] X918 wol SalEl $7-)(NRF-201931A3A2099593).
et WobE

307 ee



HW AR A29H 43(FH N992)

[. EAA7]

LA dre U

e
By
i
o
W
N
rlo
r2
o
Ao
ox!
By
e
=
o2,
o
r2
o
9
b
o
=
3o
T

A g2
oj¢h Hlo] A} Hlwd 4 §lS AxR W AAA R Auazl Fade] deel U 7]
dA el W S7ketal, gl B wRIEA, whARSAS] ko] AadwF el dis) A
At PR Adaor fths o2k FobA|al Qi oke7] dut & FEYS R ddfE 9
< A0l SNSE Tel ZlsiAIE @Ale] frle] Aes FEsks Udo] wIHeiAHEA 4
aad vl el oigh AR ek AT vl S A s Sl
ARIALS]O) A ] o] e o] el tigate] FAAANAE AT FAAER AFHE 12419
s BAPE YA, SHAEY ARE W S 8o 9 ek Tesigitke e
o 2dnE F AR A5 el wd glo] AdWe] HEARe] gl Aeleahs
HE/NALLD FAP el Ats 2adis $ e @Y dshids Jided dEs
spelies opabs W8l HE/NAE ARMERIGEY) 3 ARl M . FEGPERE &)
A Fetes oF d8 AdW ASSE AlEE AHAlskaks U8-o] WERHS Aljtelr|= skgitky

1) 20221 69 2707 AAILE ZIA A= 9] 291 Aol whERl 20219 dRfe] me) 2di] FAF %
Hade] 7 1RFEE 9L 2017358 20213704 AR, AT, ARk, Wl o AR say
of $XE FWade 3uk 539000 Fehriar gk

2) 20221 79 1592} FAAR TIAHEA 714 2P E vIRSe] of2} el mingl Zeesha sshdAe] o
WEe 7|2 HFSPER Qle EE wAHRe] aFo] FEY|E Sglh

3) 20211 CBS:=7 i StaZellsael 1eoql el ZIAkE 53jo] 23] Bwgh up qlrk

4) 7187 o dime] @Y AP NPEENCIPIE 7847)9 18T o) vlme] FHAFAARENC]
A 12623) B A9Ze] FAYAAL AL 144 vintelA 124 ko2 WEARE Al

5) A o el FHARAPAYENAINE 10765)2 G Aoxe] Pl ddA) A 144] v

HeE U

oA 134 wgke 2 WA AR Slo|ch
6) A-&7] o9 gme] Ady ARNAREHIIAS 7849)9F FER o dime] Ady ARNEHE
QKRBT 12644)-S W AldZ ANE AR FHad %S Ha 10401 144] 1]k 104 o4

124] wlRP o WA= Aola, AW o9l ool
ZWad AP 1040 13AuRte 2 WAsak= Aolt)

7) 4N o dake] HMERKS F 6), AW o9l timre] YEMS F 6 AUz AT AlsE 5
e Adel A Sy, AzAllge] SEEE Me 292 HEAE didelA Alejska
I Alekeih. g vorh S o o] Ay AN ENOIMIS 55112 Al A4S 2
Adeto]  TEAgdERe] Apdel dF S, Alkxe] H, ] AW Sl w3 Sd, A3
E5E A9RTA, ANSHABEFE A9E7HAe] viom AT Bl Allsxzee] F,  Tols- i)
AEZO] WP WE, AT AT, ABZE, A8, AYZFH A6 O] H= el BEAT
el A A58 AlLjakAke Aljke sl girk

8) 8% o9 dhade] WEKS F 67 1S thapde] WEQKS F 02 A, FU1FE 159 {77149
o= gefehs W dy Ady A9EE 20902 ekl Ateth E /PRI o 94s)
& A AAHHERL Al652). $ 87 o dpde] WEKNS F 602 A B 18 detde
ol AbAlskAbaL AlketaL QUck

®e 308



VAV Hofe AEE HONZENY NYY | HEH S |

el

ok Aol A8t @ 194 PRk} ofe 184 mlwatE Abgals Al o)

e mdAel 1845 ¥
%

W oREQIATHAILE of Eay 9
9SS vEsiEA A8 B4 Uee Hweka ek FE aEast gow g
ao] Baelrl o AL A2elE Mol SWad A PO 2dua F

AQS S Qrks Fgelth 1 A9 shiz okgelTel AXT 7

(9 %)

2012 2013 2014 | 2015 | 2016 | 2017 | 2018 | 2019 | 2020 | 2021

A 119,122 | 100,891 | 90,082 | 90,802 | 87,403 | 84,116 | 75,366 | 75,184 | 72,613 | 54,146
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Lord Chancellor)©] Véﬁ}"# HEUE FAT Zs ‘Q‘%ﬂ(im A00%x). BeEd ks Akl
(reciever) & d%lsto] 1® sldw AR ARFE ARlsHl & 4 TS A105%). ©] Alk=E 19834
o Al ol AGE, olel KA ABSCE 29, 28z 2059 BTN
P9l B e HY(the Court of Protection)?} T2t} o]= E¢|4, &Aoo g HyE ol ol s
3= Alex Ruck Keene et al, Court of Protection Handbook, pp. 83 =
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& FR7F AFSES S(EY A9x), MEE WA erithe P Alash] Rk
= SIaL(AN02%), oFeAE FAISSITEN A03Z). thik AL, e 5] 2HE AXE
obgo® obA A A¥Ee BFEsitia ddsi A9dSs Aud & gA 1 vke
3 (custody)717E0. R HFEHES BIITHE Y A104%). FH Y A7 E He] P
Al 2] el HEART FARR FEH A WE 5 QU S o)) e sk

%N ;HJJr FEHYE 2 H(a Juvenile Court) O 2 HHESIITHEH A11132).36)
=35 AL 19331d9] o}z A (the Children and Young Persons Act 1933)S &
ARz W] wael ofbl TS B opieka A, W ol
A= iﬁ/] HFo: Z]Z}i]ﬂ Al =k doltks® widgid HeE 913 AR
Q Warn 17131 19811 9] 2S-W(the Education Act 19818392 &3 T
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magistrates 2 TAAE AL 1] HyPow :r“éﬂ\ﬂr Ao Hze] AdHYES dElxo] F Cook
County®] AAHAIRD FALR Holdek. 1§ wlw thE& F2 GitEr] ARtk ol tisix=

Sara Raymond, From Playpens to Prisons: What the Gang Violence and Juvenile Crime Prevention Act of

Py

1998 Does to California's Juvenile Justice System and Reasons to Repeal It, Golden Gate University Law
Review vol. 30, pp. 235 ff. 3=
37) oFso] AdddA e LA 2 73 R de] ASA AR GA] 3 AR AEdA 58 F
Askes: groa AMAEA Bl = QS A EY AdsE AR,
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% 2399 BRoR AAZE 1 olEE BEF S gl Bt ol 19480) obE Aol olof
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40) 593 W82 42 (Special Education Needs=SEN)7} Sl oFz9] W9E e 1 5 534 xd0]
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AQFEOR T obgoll BT ANS A R A5 S slok sk SEN a7} gl obEo.
2 0 A9 o AR 2 obse ol AYE & kol e Alan Hodkinson,
Key Issues in Special Educational Needs, Disability & Inclusion, 3" edition(2019), pp.4-19 3z 2021d %
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[Abstract]

The Development of the State Parent (Parens Patriae) Idea and

the Reform Direction of Protective Measures Procedure in the

Juvenile Act in Accordance with the Development of the State
Parent Idea

Je, Cheolung”

As news reports on cruel crimes committed by minors aroused public opinion of strict
punishments, many members of the Korean Assembly have proposed reform bills of the Criminal Act
and the Juvenile Act, which shall lower the minimum criminal responsibility age and upper age
eligibility subject to the juvenile procedure(consequently the narrowing of minors subject to protective
measures) respectively. Following such proposals, the Ministry of Justice recently announced their
intention to submit a reform bill, whereby those above mentioned Acts would be revised to the effect
that the criminal liability age shall be lowered and the This paper aims at analysing the legal nature,
and proposing the reformation, of the protective measures of the juvenile procedure in the Juvenile
Act, under the consciousness that the juvenile procedure for protective measures is inappropriate for
dealing with juvenile crimes so that those measures have been insufficient for prevention against
juvenile crimes and recidivism. Since lots of jurisprudence and practitioners have so far considered
juvenile protection procedures of the Juvenile Act as a special criminal procedure for juveniles, it has
been overlooked whether the contents of the protective measures of the Juvenile Act are appropriate
for the State as a wise corporate parent to discharge its parental role. This paper interprets the
protective measure procedure of the Juvenile Act as a care and educational measure in accordance
with family law, contrary to the English and German juvenile court procedure, which are to be
characterized as a criminal procedure. The protective measure procedure of the Juvenile Act should
be regarded as the procedure which materialize the State parent idea codified in the Korean Civil
Code. Considering such fact, this paper argues that the protective measures should be of the
parents-supportive or parents-substituting nature in terms of caring their children who are beyond

parents care capability, rather than of the criminal punishments. —Moreover this paper argues that

* Professor, Hanyang University
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liberty deprivation measures, which account for non-negligible portion of actual protective measures,
should not be taken unless juveniles subject to the protective procedure are exposed to significant risk
to self harm and harm against others, but to the extent that liberty deprivation is necessary for the
protection of the juveniles in the case and others and for the best interest of the juveniles in the
case, and in the condition that the facilities should be small sized accommodations and the detention
should last for the period of the said risk continuing. Furthermore, this paper argues that the Juvenile
Act should be reformed to the effect that informal procedures should be introduced in the protective
measure procedure, and that the authority to take many discretionary measures tailored to the
individual care needs of the juveniles in the case meeting should be given to the Juvenile Court

judges, because the protective measures are to support or substitute the parental care responsibilities.

| Key Words |

Juvenile Act, Protective Measures, the State Parent Idea, Parens Patriae, Juvenile Protective Measures

Procedure, Juvenile Crime, Juvenile Delinquency
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