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63) Ibid., paras. 41-42.
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Law Reports (5th) 41.

111) 235 F.Supp.3d 15 (D.D.C. 2017), Affirmed by Triple Up Limited v. Youku Tudou Inc., 201
8 WL 4440459 (D.C. Cir); ©] A B tigt Al oI5, o9 =8(2017), 103~108H.

112) Youku, 235 F. Supp. 3d 15, p. 23.

113) Tbid., p. 24-25.
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Aot EI 9 FAAY A39x A1 DAY B FEH A FEHARATAY
Shevill ¥e1E WEEA oot webA FRAREA EASL v Hdo] HEe foiA Al
ARste v7E 9 Aol &, 3o figt sAAEdde] 2AEe 49 F2 11
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HAE 7 g2 A =g AY {7 F2 BAEUH), %2 SAAEANE 53]
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114) Ibid., p. 30.

115) "=9] 9=zl A Wl vAFA] digt ddsdud? —% skl Izt ZogA, WAHA H|
AZFA7} JAANA FE3t A0t WAA v P53 A BEo] HLHTE Youku AHIY ¢
49 D.C. FAYHLE voF Youku7t ml= Uiol 1 AHE BESHAY HAIES st 112
3t &0l vEolA Youku SARIEE o8 4 Sl A AL ok v=9] AjuEddo]
AHE = e AR Tbid, p. 30~31.

- 371 -



MZE H71H MAS(SH HM7543) Av=s

oA A R A UAOIES 9 Pinckneye] ALBS ket CDE Fo
Ro] A ARARE A ek TAACIA o Aol EC] WIS A
| mas A Aol AR et ol 2ole SHETT okl e 2o

. 9eF Pinckney ARl BFAAS Article 5.30] &= AT H, ZFAo)A A9
Yol 0] HE/PsT AR 2L HEET (Shevill A BAGH FFoIA 2A)2) A
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AZAEL HEYPFN s &t FAO] ALl A AA 7oA FAlo] EERE
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043 v A2 AL7REsA e BASHEA R, eDate AFA WA} @] Shevill ®29]

116) Wintersteiger AFd TAoNA 2214} AAAAAZS Y 7P iAo distois A AA|7F ofy
a2} OWHX]—7]— I AFPYel A= FQ3F A EA PY= oF AR mokel A =48 &

117) BAEAL ‘BEho&d AZEY BEoE gt HE2H%KHBerne Convention for the Protection of
Literary and Artistic Works)'©|t}. 2022. 6. 9. 71& A AA 17971=3 Y-S-ol(Niue), = otd=h
E(the Cook Islands)”t W28 o] 711=]o] Qltt. Contracting Parties, Berne Convention for
the Protection of Literary and Artistic Works, <https://www.wipo.int/export/sites/www/tre
aties/en/documents/pdf/berne.pdf) (FSHEL: 2022. 7. 31.).

118) HIEZHSF Article 3 &=
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119) Wintersteiger AFdol4= eDate AR TZofA Qg “olQsiatA] F4IA ol J-8dH= HAHRZA
SEARA ofoll et AA &8 & SRl et T3] = EMAYR = JRSETO]
ohm wASlel, AXAAS A Jolk Y AXY HY 4 glont, ot MESANALAL 5
EXAPAEY Zold B AARE F HE BEF ALY £A4E WE Aotk

120) Denis T. Rice & Julia Gladstone. “An Assessment of the Effects Test in Determining Perso
nal Jurisdiction in Cyberspace." Business Lawyer (ABA), Vol. 58, No. 2, (2003), p. 602.

121) Ibid.
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122) Ibid., pp. 608-615.

123) o4, 99l =(2017), 122~123%.
124) Ibid., 121-126%.

125) Ibid.
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l abstract |

Articles 39 and 44 of the 2022 Korean Act on Private International Law

Lee, Ju Yoen*

The Korean Act on Private International Law, which came into force on July 5, 2022,
accepts both the European Union (EU)’s Brussels regime and the purposeful direction
test of the United States (US) courts regarding jurisdiction in torts claims. Specifically,
the Act accepts the place of the damaging/infringing act, the place of the damage/the
effect of the act, and the directed place as the basis for jurisdiction in cases of torts
and intellectual property rights infringement. However, unlike the two legal systems
mentioned above, the Act provides a standalone rule on specific jurisdiction over
intellectual property rights infringement cases (Article 39) that is separate from the
rule on specific jurisdiction over torts cases (Article 44). Various opinions have been
offered regarding the appropriateness and interpretation of Articles 39 and 44. In
practice, it is necessary to interpret these two provisions consistently. First, in Korean
private international law, which can be considered as a hybrid model of the two
different approaches, both the interpretation of the place of damage in the EU system
and the interpretation of the directed place in the US system should be avoided. Each
of the three bases of jurisdiction—the place of the damaging/infringing act, the place
of the damage/the effect of the act, and the directed place—must be interpreted in
a consistent manner by considering the burden of proof born by the plaintiff. Second,
the appropriateness of having a standalone jurisdictional rule for intellectual property
infringement separate from the jurisdiction rule for torts can be found in the distinct
characteristics of intellectual property infringement that distinguish it from general
torts. While Article 39 stipulates that the grounds for jurisdiction on infringement of
intellectual property rights are the same as those of torts, it stipulates that the scope
of the jurisdiction should be limited, in principle, to the Korean territory. Article 39,
moreover, has no provision for denying jurisdiction on the grounds of foreseeability
unlike Article 44. Therefore, the Act should be understood as legislation that considers
the difference between tort and infringement of intellectual property rights.

* Associate Professor, Hanyang University School of Law.
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