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SHA| T A A7} ﬁd%‘ EdA 28-S W3t siA des] 3 =Ao] 4
e A4S 4 ash gtk dA 289 FHA ol B
Wdo] HA] ol F% 9] Aol #HAE Aol B AHE Aol 122
A5 BS 28sith 9 290 Fedde] «1973d vl ARty o] 2 o 4
(Roe v. Wade) AFdoll A JelE Al FHUWE) tet HAZ2H S g o]
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4) o] A9 okl 3] AEEH AA (A 2009. 9. 24 2008317125, M3 W x| Lo
ek HE A0z 5 AQAR)NA e QAN RS EHeto] o2 %Mﬂ AH
b R R A R e 2=

2017 2€ P2 LABA T A7)H T 20193 48 AA DA o) e 7 2d 270
4 5t aFdEdo] ofd Il - AV dAlel AES JGElx wHx A gAdA st
AATE 100710] HEthe AFI(TFARE S $Ist AR, ez Sidael A
(2021), 7)< iAol AHAH YO Z FAAEA] o2 thFst S Ee] HF HEQl
AAo T& T | ACE AT £ gk T2 Ao A o vlF
Addor Fv AAR FAIAANE A8 Qith

s 71ARE o'l #4715 2 BARsEL Stk <3 Al oY T 6> TAIE NI
drget 1w A 7L L Atgsolty, AA| f3A dAAatS Hl%oﬂ o] &ef - o] g%l
Age] A5 AAEEE FAINE HElE 23 el desithe S we sk,
533 g LHfL A, o] - 771 ART TE IRAggoT RFEHU
oA A zo] & Hold 201217} F ool & o] § Lol A FEg vk
Foroltk Ak A EE EEbxlch YA RISIAL 2ldrlE 9] o BXAL éﬂrOﬂ e,
20100ll= ‘HElE 383td <F "HrbE 0] 53.1%UAR, Sl ZAblAE AFE
‘HAljof b7} 58.3%0 Bk ol tidt QA% A deiith Ay
w2, 1994del s el EAFE ol Abdo] 48%l IRAIRE &= 79%el
Gt £ et A5 ARlolgty st A caEthy SHS v)Fo]
22 713F 18%°l A 45%% Gl Rk HElF, 7d W4l 442 T - A E2EE AHAE
vl Ak, s (2019, 4. 11)

A714 g Aol el dia] AES uA Xsta ARAR HYs okE
5314 ok, A9 gAY Fadod ARAEe] NE FEE Tl X3
g Eol At EAo] lrkeddH), dAl A4 Wk AY e e oy, AE
(2019. 5. 11)). AA AA o]F= 3do] A HA % AZ7HA| S| g
(KCT) 71024t Sl oF 1507 Zét= e i&%i Sheyito] EopA Al QlE A
Yo ZAZF A3 AEA G2 JARE BT SR & £ Qo
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= YellA HelE S8 AEE o7t FAHA =2 FAEASTN (T
W AA olF Z47he 2k Algo] B& A&¥e tiskal FAAY
AR WsE 7t A, o yoprl AdiHAde T
ATk 2L oé}%}ﬂl AAZE vhel o), ul= A oA HEle od3] e 2
AR A dses FouA BUgle]l BRoIAAL Hk) FHTole HAk: FollA
el Aol A2 B2 = JE A U (Heartbeat Bill)o] o] FoiH =, 5 W
283 A FAE Fohe UE7EEe] EYAE i the®ol By 9= AjHgt
T 7124 A5 BeE Aol TAlg At olA MES v
AE 7ol Qlehs9ss)
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52) Barry Friedman, “Dialogue and Judicial Review”, Michigan Law Review, Vol. 91, No. 4
(Feb., 1993), pp.658-668°14] Roe T4 ©]5-2] ol 3t v]= Ak5] €] O 3K Dialogue)©ll
sl =ejata =, 30de] A AT ofds] AR =4 g3t FAR dot
Atk

WHOLE WOMAN'S HEALTH ET AL. v. AUSTIN REEVE, No. 21A24. (2021. 9. 1).
# < Samuel Alito o ¥ko] g ool ¥t 982 k] 591 vl HAE
Z2k= POLITICOAI7F 458t 5 g7lsto] 2 shes do7]a et ol EHE 4
Aol B 912 e Aguiye] 1973d A1aL%l Roe v. Wade 4@4 &=
78R W8-S g o] FAACRE BEy—3n 2ke] ALe =4S EYdor|n
SIT}h. “Supreme Court has voted to overturn abortion rights, draft opinion shows”,
POLITICO, 05/02/2022.

A AA GHE =S HF sk YA, JElES Rashs Ael(Roe v. Wade
(1973)%} Planned Parenthood of Southeastern Pennsylvania v. Casey (1992))E& 491
Rhell #)71sks W2, Alsals T35k Y Al do) 2022 6 24 e AdaE
(Dobbs v. Jackson Women’s Health Organization (2022)). % 22 <& tffo] |
doAe AFsta Eroks, A, A, viElo] ofd FxoE Wijlon, Zux
g2 el ARbellA Aol | wAA 9 o] el AlES Q1 5‘ T UAR 2
A& A7stee FY8kA &skth A= ERE g tiEgEol AYAE By AT A
W 3R (A A, A, WSS oo kil ol5e] oWl wAdlM RF
2 HEE d7Ishs Mg AXORA, FolA ciArte] of7]sol, tijldt 49
sk FeiA AdAd ?‘)‘i‘ﬁﬂx“ﬂ s adE 2 Zlow ofsd 4 qlrh
v]=e] A, Aol w3 AR 7 99 AR T FRVE dval & A=
A Joﬂ/ﬂ e AP ¥ A =38] Euhal St(Jeffrey Toobin, The nine : inside
the secret world of the Supreme Court (New York : Doubleday, 2007); #|3Z2] 31, 1% &
o uel(Eke]Z 9 2010), 704).
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56 TAETHSt A2 Al63d A2E (2022. 6.)

ok A 2018. 6. 28. 2011AH379%, WY A8z A1 5 A4 (FAA
WAAR AR
FAA WAAR A T ARSI AP R wWeE Ayt LY EHAAL o] tigh

ol AksA s AYHAAT el AR S o) A3 eHont
NAHE 24 Yok SUNA o) BAS B vt Bk % 23 WAl
BT 593 o2 AFHA etk 4= s

5 ]
Ok 291 ABAAATE T, ABd 283)9 HAF Rl i3 withed

2 Azl o gaeldel 1% A zapo] Falolgkn AZkehe olFE A
A 53] ABRAS] £ FA Felrt aTHE ARele o8 A A=
S v, ol eie|ze] 291 witheldul FARG Wale] t)golea AzET,

“YABRAL SUe FAFEAL FAH WIAR N PR 3L
Qs BAClL, T T % AohAHel Yokt APOZRE ol
e HEEAS £Y5 QAe FEa BAeln, BATEA AL
susha 1 U] AR AR, s RS BAsHs BAlo|nE, ARTAe
SQlolRt 8 Bt olxo] FmA Folzk Haslofor T Foluh

Ao AARTA) SYRSG U AAATAN A ALRA B
FHA PAARE AT Bk ks PEH 2ANS TAZ BUF Alo]
e AT DA} olel A slzlo] ol ATl 1HA 52
sloig UARTAL] £ AAHow sk e Adpgiel Aol A
Apie] 7154 BAS Hold Zlolch, Wl Flel YW F& B P 3

J

s AA L HEE SHEEA AR dig 5lojEe AWESA A4 & AR 2]
ojo] saia 2 65.7%, ] 25.4%2 YERETH[ oA o Elo] ol 2 AN “HElH
éﬂ‘ﬁ%ﬁLzl =1 65.7% 3H3”, ofAlol o] (2019. 4. 16)). JEM JE7F A 2020Lﬂ
108 79 &9 - BARAN ) AP e olargt 5 vlolE A7t 10€

o Alﬁ“fﬂ AEZALIME 25.4%7F <@ AP, 22.7%7F 145 o] fAIZ7] fﬂ%
(35 7173y, 21.8%7} “HelE AW AR 7} vt @3 JEE ATES] As)7t
BB8] SEA L Q= A tH [T ol R2AN HEiE B A vs A HxPp
o)Azl B3y, F132~ (2020. 10. 28)).

A RE ©@s] A AT B Aol Rl dH H AA)sk= Flo] ofuz}, =4
Aol taA &S] Hgé}ﬂ S7FRIAEAY 5] 94, H35]9] ®k wo,
WAL s 3 I AR 55 FEA AgEkn h AollM, agla Fone
A7 e allakro] A7k Anpaba & ko] 2 40] WEE o] itk 27 o
W8] &S ZEA 1 el gl %%01 i, Et‘?l offjell A F=3 o] v =7}
Z1H=3e] A g b ZRlAoln AR AR AEZE € ¢ givka ABZtEh

58

N7



AR A8/ #8E 57

ARAA UE A S8 75| 4D, HyAB} 1 TS FE
Sutel] Qokn FAITE, I F4 AAZ oA BABTAL] S e
205 o) ol FolAA RS E W LIS S, FuE GE AT
HAFZNA Folt WER AS USIA e FBeIA Aol
HARTAE EYSHES AYH AL gk

beA 7 A RAl] Y

22,
ol weh es Dejsta 3l

FI

o
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N
N
bt
i
[
x
al

al =

ok e, BRBEA B0 gl sl ww YA e Fo8A
AR, ABTA SSjo] TriekR B MAE G BABT TAZ fE
5 @47 Aol Bt oA U elr) olFolAA £ Aol ooz
YTk e sto] olE2A Aol A E B0l AR AFFA k)

AR BT GAE PIARA D RABTAZ FAFA ohIT §AFE
REFe FYFAUH szl P FAARAL FH ARE PN
el CAETA PRRASl] e AHBUA AR AN APzl
PelAE FH AYE A 53 PAE WAARA o hABTAE
FAA ohF BAFEREGl PAS ARE WNBTRE =2 THL 2004 2
201199) A ARSAANE EolA Bk A2 A=Fed e ¥y

59 FA) A7gell w2 Folo] szt A7]e] *ﬁﬂ o Ao A B 2018,
11. 1. A3 2016510912 AAZA A [ n) 2] v, e kel
whE e e, ol o Assx: Zﬂllﬂiﬂ A APl sgettar ket
i 2004, 7. 15, A3 200452965 AAE) A FHHo] fA Hofof rhal dh= 4]
i (R A, i 3, ol Es, i o] 79 e whe) o)d) o) v
oA, 1 223 E=ARH JERAE o7 S 9L EVE 5 0“”%(“715

o oJstriette, 37 F4] d3t A ATl dist A o] olojA star

oM 1ol Bt Wl HS ¥ P ol 2013. 117 AAE & @}@MH
= A ozl disf olad ¢ ik wol T6% e Fete] $HeA teEdlth
2014. 11.7 AAE o =ZxApd ol A= FAx ol A5dh Feho e A4
518 ool dial nhegith= g0l 58.3% %A HEieS & UthE ]S 80%,

149%%) ).
60) B A= FH-o A “4 ZTEL 2019, 12. 31.& Aoz A AEE w7tA AL
AgEch ekal skl olof whek MojAde] #l 9 BF Sof #3t HE, o] A=

2020. 1. 15-€] Alff"ﬂJ_ 9t

AR A ARSI ME B el Alssx AT Rzl thet sIaol kA
gt oz ATHE A 2004. 8. 26. 20028 7H, WeIW Agsx ANE AT JFAH;
&4 2004. 10. 28. 2004ABL61%, HolH A8z A1E ALY, AA 2011. 8. 30. 2008
#7125, Wy Assx AN A1s AAH (FE HAAR A Fx).
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58 TAEthsta A2, A63d A2E (2022. 6.)

2ol WAERAG AWEGL o] 13 Al iR WEERN AYL
AzshA 99, HA fHBEd U ARATE FA S oA HdE g
DARTA £Yo] theke ATHFLE, PARTA el WA 0= 503
ol AR GFAIA WAARAE AR P Aol FHA A% kR ehe
o £9] FolE o 43a olF Al WA AOE ol T o7} Yrked)

FUH WAAR AR Qhe] HEH ARE} fARPI, FAE el 2E
A YATEA FAA WEAARE AWAOR QRS FALL, T
B2} AW YR S8 olzdo] WA Boldl A, B3 W shEaleld A
AR ME 72 wd vt Soltn dsitke e FEE £, I
g 2o AeolE AWsH BAE ool SAIS kAT HA s
A3 gl gloidE A ow

62) o]2f3t AL A RE M71A gy AWAFHoIT L S} rPg wuFdd ARA
Z 3t R E WAAR Alo|glo] . sdS Trls oo A2S UE YU
Utk I 7ked AHzdde] tefjrs &1 B ¢ A}

FA A gAAR A A At
Frell sigstez AE-g abd oF HAW, 0 AA7E Z2EE L ol e gl el
AAAAL WHEUT(QEH] “ARARS 23 4B FHA &7, HEAE
(2019. 4. 22)) ursbd ARG T} o] gn] AFFto] FUs F o)Al - Fida] AjFTo]
st F Awdo] 93 oo shgehaA 93 54 el © 3 ol masith
14 AALGY ALY Adad on] A 7). A7 AdTE YIARYE A
Hale 23S 9307 Fdelx] T hA5FAS B £/ A ¢ %
s AHEIAZ Adaepta A, ole] Zdd AFTo] AL, f2FE 4
A A4S T ol AT|LT A AT AsE webr] 7)E2] HdATAE
2% 99 1S RFA SR aHrEA A57 22 691 A de] A=t gttt
HAHARD Zol5=2 61 - 1= Tl AT, A (2018, 9. 3)). ©] FHe
st A oAl 7Rk I TR AdAISE A VALR, <oofdd WA 1 279
2YREZE & Agp, dA9 (2018, 7. DE FHE

& A 2 WM E HAFFZES Adgdoz Aol ANEIHE Auss b
i3t vgidelzdo] ol WedE AAEs SR BlEEL it d7id] 0],
“oFe wE W AYo} AHAlTE] LA, SMEAT 252)(2019.6); T,
«o|Zul ofAlA WAL A YA AL AA) Be HE — Wy A5z A1
ot A TAE FHOE -, SHEAT 24(4)(2018.12) FE.

ANl B H2o] JERARE AW 1€ I7RIAA LS (olsr AAL)F TR
st emrrllA L A AP AT Abekg e tho] A dal(x DA} = 20161) 5~ 12€ 1
154] ol =1 1504785 AJUE ZARICE <3 HAARE Fgsfof s o2
46.1%3 2005d(10.2%)°l B3l 48] o]do] Frh A el b= AuilAE 7L sk o
oF et ZAbM = SHALS 2%t A HAARE “ola|F 4 ko FEAuk

rir
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1. MA: BFFolet HX|IFo| HHEHAL Mz22 Het

oA EE ARARI PG FolAE BAY thgo] Hol fAwe 7 BT
AL 25 Ao TRl Hk g FAlOlth AT 49 F4Y UFxd)
AROT E77 REEA AR Fog ofgzde] Bl tal ayAos =
B gedel A7 QAL el Brsa olge] $e) @y | o
B JHLuel thsiAE ofd BAHOE =olrh ol RolAx Ragithes 14e
AEe) WPEolt F2 JRE FAUORY HHHoR o)FolAy] HEow
A7 T o5 @S BANE o3 ARE FHOE FHUAS

ARIALES] B T& EESE Zndze] SHAM SHA AR THS

P

_l

FAll 70%7F “th A EFA ZQlell st e S Btk ((o)F4] gAY
Jhel 72%, SiAIET 3 70% - 4 9 o], TUUR (2017. 9. 15) ©, ] ZAIAE
7 HAARE gl ok A o8] 52.1%% ¥ %9
o] 2ol tist AFAle) sl gx|ske] 11 =, Walter Lippmann, Public Opinion (Harcourt,
Brace & Co., 1922); €8 =¥, ols &4, of{E(FFUACIAE 2, 2021).
AAE BT 4L 4 Al AlelHE o] giadse tisie aiild 2018,
4.19. A1 2017514322 AYFA] 4 [FAAAHSNE 77 R Aol = o
AT Aol g AW ol WS Fdd dE Yo E 99 ATHS
el Fo] Foll dial 7]&E ARelA, opHdelA e At ]85 2021 3.
11. 2020512583 #A)= H, 37]|gsidel a5 2021, 9. 17. AL 2021488
FAEAEH7EAH SN BT EINF 154 [F 122 Bl tish A% oud =9y
ERRANFH Aol B EANEE), 47EEE, A, dF 9 H9
AR, gl 1o gk A ofu] A A FAEE], 7P R SRE HEEo,
595 EA 2, S T EA AL JREAGO] S ENLA R R T 5o A &Rk
ofl#l&))el 9, 2021, 10. 20 AAIE A FH LG SolA AGIE HsHEoEMN
71854 o] e wh ok
67 tiEH A7 ¥d UdF 22 o7 74" =0 thdk FHTEL, v 2020.
2. 13. AL 20193212194 3 [A5FE S ol el Q15 of o ghefln] 2 %7 3 57 ¢
SN AT E) - FA A S RKE] 5ol vl shed 917 © H g Y A A SRk
z) - dATFERYLE - SAYRLAF - JRTAAE - HET] FER EI § =F
e AFE 5 Aol Al Aol disl) AT § AEAAE FEEEHOEA
FHZ QAT FAR, tPAE 2021, 7. 21. A3 2020516062 2 [AFESFNAEE -
FARAAR RN E =
68) Thek ¥l Al «=RT] Ao Y W FAMAY A gl ol FAA A9
oA, MANHT 1(9)(2018.12); FHE, “AHTEL o2 F37 5712 98 — Y
o 2x2 Alte] RIFFE] -, Ssted T 24(3)(2018.9) T X
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60 TAEUE £2; A6e3A A2Z (2022. 6.)

AFHE 87t ) oA AEL A (government)F E3}SH= = 7) - ARS] %Rk
AW 2 (governance) ol Al <HEo]A] = <=(invisible hand)©.Z ZF3tal okl
= Aol ofd HL=E WA a4 FAstal 7] wiiEolth

A RIALS]/ Al TRl s ARG o] A1 ZAd Altiddle BF S49 71
AL =Rt 2% oju AT FEIYEA REAT, 0592 O A AAA BlE
A (vetocracy) T4 FEIUZAAE d9)7} ofya,69) ol 7|Ee dIE
AR ZA 0] the]g x| 2] ofstel 1 Wi g H-2 ANIAX| e} oA E/FAH Ao T3S
7hAgken, b 2 Ao APHEE T3 AP Aslete FER wis V2
Al ZAEHI Yrh0) & Aol AEAF L AYE AAIES THOE A
goRlFFo7t A AAZ o2 ofstE e ddo] dojutal, tYAX7E BApdd
dYo] o EE AMHRE, TF IHoEE oA AH/AANFF9 9
FEE o) Fsh= A3S Hola Qlth A Hlsl ezl o] APEF-et 23/
AA e ds Froll B3 AFBAE ol FHA HAAHA@AR)S TSt e,
ol ERE FXIE|HH T A7)

BIZF0|(HA]) HRIFOIAL )
Ch -2t
x| Azt
Bix| el

an + R RS

L 3 4—»« Adversarial Legalism

o
4r

EHx|Q| APHE

Alal el ol — + = o s
= S ct=oi=
AL S OF =2
Vetocracy2| Sl 2 A TG EX|

<HlE=2HA 7iE S 283 o) 1F3 AWdz 713>

69) RIE T2} (vetocracy) = HIIRIFF2] =2 7H-A 2] Aul(rule by veto)2kil F-5 < Q=
A} o, oid Weja) gro] ohleh wrlshe] AAn FAE TEA A¥eki
e AEE AT AAE WgL, EHE, NS Yol, Solre=
WNFEFE= 71537P — A28 U Ands 29S8 93 A2 -7 ZHoiq 49(2)
(2020 12), 9 159 F=x.

0 899, 919 =, 15-187.
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7} BE2 o] ATKBruce Ackerman)9] ©]¥ ¥152](dualist democracy)

ulo] o322 AR} of AT 9] 4 "We the People (1) — Foundations) 72)&
B34 vl= dAHe] FsS AHA X (constitutional politics)73)2} Y78 %] (normal
politics, -2 FHANZ T2 o] TI59)(dualist democracy)’™ ©]&-& T3
H= AHALE AfATE Ao E HAAS AT
WA vz PAHANA A=A718 AAAZIE AX 72 AU7HAE Al |
HAHA ] 2] Al7](constitutional moments)Z R =T, 70 o] T upx|ulo] )5}
7E A7]el F2EE tiFEo] AT S T3l A wstE H
Sk A2 2o ST Bytar, o] AT driof #lojd tiEEe] B
AL dH#o R A3y 3 o7 olojthal BthT) of ARk thHT
T AEE PAEOE dWNAS T3 A58 HAs &8T o, HA
A=A FA, 283 5o TP EFY AFS &0l 37HA9
Adsh=r O Agetrtar eh7s) T2]a o]n] o] F & AlSiE

o
FHIEH(referendum) S &-8314 QIS EES Eejdo]a) Al HeE1
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72) Bruce Ackerman, We the People (1) — Foundations (The Belknap Press of Harvard University
Press, 1991). ofAREE: o] 5 233} 391 Aojo] Lxatgirh

7 o|F @YPA R WS SREU(YEE, AP, BT MFF, cheta
shal = 20(3)(2013.2), 18%), AHEB)O! o]n] FA@EIH) RIS EShEE @y
A 7F AL Witk AN S BFE ofA ] o] AFF A ATl E st
AR NATHHN S, alFEFeleh yeo| x|uf(HFFAL 2016), 201-234% Fx).

W) o= W o]FA MFAHAE AFt) o]=, “WlF AR G vl - 9
HEAAFS ghv] B>, Z¥stedT 10(1)(2009), 2609,

75) o AW 2006 S2H ¥ &= ZFFOLIVER WENDELL HOLMES LECTURES)®l|A]
olgl= Aol thall =shd A, APAAL 9123 AT sX 2ol AdE F
ARk, o] ok el FAPd HolHAu ANaiAe AAHe =dette FES
758K Bruce Ackerman, “The Living Constitution”, 120 Harv. L. Rev. 1737 (MAY 1,
2007)). Wb ofARES i o] AMa s FgA o Ba qInl Apale] Cjatet
EES A e 994 dAHsiEAE(7HE Larry Kramer, Mark Tushnet)
S R Az

76) Bruce Ackerman, $12] 2, pp.40-50.

A Z=7F ZslkE 1 Qe
78) Bruce Ackerman, $12] 2 p.54.



62 TAETHStw A2 A63d A2E (2022. 6.)

%1% F2(focused and considered consent)E A== SHARAL A|9FSHCET9) o9} &
=¥ 53] vl 5«] ! <9(deliberation) S AN HET = = 0|24 &2
A& HolX F5E = dvkal Aztdr

WA %J*JXJZMW Aol FHPoZ Yolrtr] YA, A4 AFE ARD
(private citizenry)®] 23 Y& AAZ A= Aol A HA DA o] 1 signaling), EXE
ML) Ate] o] HAH(proposing), Al MAIZE FHH AT =2|(mobilized
popular deliberation)7} A ¥ THdeliberating). ©]Z¢] AdF3tH vpx|q} TAl= WA
A A SHcodifying) VEl, ©] W FHAAE FHOoE HIANT|E= dTEs k= 2o
vt dolgtr Er}so)

PATE FTHH =2 (mobilized deliberation)3D7} Hl=- A FAH2| 714 & &
A T stuEta B, gE Ut AW iAHo) Algkd
3l “_1“31 ANA & F A= A= AA7t A
= 7H64;<ﬂ°h+ HIE Atolol] side] Aol Z :
P ARURE BhEolFH, RIFH o] o |qA7t Ao theF
dol AA s 12 o8 o]HAE MEE WA oR
o] Aok ofATE Z AE=H ol WIFFol] o),

& AREA} o|B2ES AFsHAl aelElof b, 18 &
N0 ARA AH7E O QEAAR EEHe AZS A 2
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2 98] =7 (We the People)= 53, Az o] 4=

o] AK(general will)S <218 = Qa1 AP LS o] E} 3l 31 !
slof ittty o zA, FHo ¢4t H]F(Alexander M. Bickel) 5]
7152329 (monistic democracy) T ol|A] |9} WL AASA LRI Hit
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79 Bruce Ackerman, $12] 2, pp.54-55.

80) Bruce Ackerman, $12] . pp.266-267.

81) o]atol| A ThA] AFe FAA; A4 I A (James S. Fishkin), “sHE SoPE, ¢
WS 0% sl SoE o) Fojatins Fejshs Aol WA 597} 7hsshe =
WE QIZEE Al Al EShL b, A2 EOE 93k ujgubA]o]ar o414
o7 48 #3 w=Holgka shAA, AAERIS] 19 E % (enclave deliberation, 314
d5s B9 dFste =¥E)9 A7tk James Fishkin, When the People Speak:
Deliberative Democracy and Public Consultation (Oxford: Oxford University Press. 2009);
g 27 _4n|==’= (BHE3HAL 2020), 106).

82) Bruce Ackerman $19] A pp.285-287.

83) Bruce Ackerman, $]12] 2 pp.288-290.
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WS A7E RelA ol olRHes NFFeE olslale tejuFaels)
AU YIS AYY © 5 7}%@% AT, R e 71

AHrEso A HFFo R skt f?}‘:}.g“)
o]HH ofAREE o]URIFFE o]& HME T3, e AR HuA o]
g Eojol & 7MY F83F =3 AHAAY Al7](constitutional moments)ell &
W A7 (higher lawmaking)S & wigh= 3, S A &3t AW A 22 <
o7} o] Foj&of e A=z snloi;}q A AFI9] o7} AAE = Aol E4
7125 AFdEral Brte . TS ofARES AHAR Y FAEHE IS
‘AR A|RD(private citizenship) 2= /‘HE MdskstaA, 1828 T ANAY F3
Joll 5 AEE = AL Hiole AR ALAS ZEATE FEAA 9 Xt
32 714 E drha BRA ALl AHTEstaolef o] dRlFFo o] Eoll A
AR S AAE A= F5E 5 Tks)
o] AT FEZFAKdeliberative poll)E AT AX/AFUA A
Y2 T A|Zl(James S. Fishkin)d FAg T5:2]2] ‘H(Deliberation Day); &
=l A 5 FEFHY] WHOE B It ARISo] & ARt FERAE
z

98 o] Zzke] AbzolA EhevlEI GAR WAoR UEY A

1

il
e oo

AAsIAe] F8 olAltel tia)] e)Ae ANGES dAE ofoltiolE AHla
AASHEH, o)t @ olAvte] @oles @ AAle] FERA PHES A
o7 AFAZ oIk, Goje] de HAA WEH Fol, 08 BE WEALY
ST ol 29, 98 A G g0 NI B el
oIt SRRt Rk} drefe] o] AAR AR 4 ek, oA W =rjo] 2A
7} Aejolq = g Eal AEL EEE oq%f, gal) AAcA B thEY

).

2 Agoldsel thell FAIE < Qe AR & AAFR] FEES 2 2

ofue}, ARFoll csole] oA tre] FolE de AR o] EAlE dtiHYY
Akl BEHE, dYHHYL=ME o8 Al FAIE olge Zles
AFsliE 5 ATk

8 oA Sxe] ARe|g) O FaRY ol B Fie whEA FORA, AR FEE
(Liberal Republicanism)E W-Eth(Bruce Ackerman, 92| 2, pp.29-32).

85 Bruce Ackerman, $12] &, pp.311-314.

86) Bruce Ackerman/James S. Fishkin, Deliberation Day (Yale University Press, 2004).

87) =2 ARN AR U Eatslar of517] whiel] )] @t g2 #Rlo] AHAo R =
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. A= E2U(Richard Posner)e] HA-8F2](legal pragmatism)

T2UE g A AHE FEY 7P Bol l8F ol e WHEkaio|H 88
Ay HEoRE o ZFstAA A109] ARtiEEeRE B v Hold
A=0ATES) 1= W AR HAEF4 - AXAH AAE FxEt] Wl tig
TSR e SHAIE A A sAA WA 5 ot HEH Hol 28gs
Tl $hTh

F 2= "How judges think) 902k= Hol| A 7|2 /A 2 (legalism)Z]
AN ARE S vFEAAD HA -850 (legal pragmatism)Z] A AEFH O = APHYEE

AL NAE BEA ke 7Y T2 A F S, fEvete] 4
2 dERAde] gstEo] 7] wiEel, %29
ol @NEEA AACE 597 WS HEshs Weks T8 AelE
sltka Az ole] dalM, £4, 2017 AN Awldeish A
w5e] BA — 19879 FRPUHE AL APE v O —, HmKAHT 12(3) (2017.12);
a9, 7699 =3, 27-28, 39-401 T
88) L AU 48,8523] % MOST-CITED LEGAL SCHOLARS OF ALL TIMECS 2 A% <]
UKFred R. Shapiro, “The Most-Cited Legal Scholars Revisited”, The University of Chicago
Law Review 88(7) (2021), p.1602). PH= ZAF2] A AEFRI(Cass Sunstein) W52} A2t
WA A3k wrs = WEgo] itk AU A| Folrtop 3 Aolekar sttt
Cass Sunstein, “Richard Posner, Leader of a Legal Revolution” (Bloomberg View
Bloomberg.com, 9/3/2017); [A31Z4] «xdl WEARS o) gk, By Fd|o] (2019. 9. 6)
Az
89) AU A 2017 78412 ANFAH A Ao Anw 2EE AAFT =
& Bk 2E QAEgrelA ARe] e A8 Auoqlrkar 3]
= AR Aty A ETel A $AS A skl shaA, AR aA] B
A(dispute)©] 2L, Aol FaliA 7 WA ARl H= AL, — Hol ok} — Folo]
o] ¥AE 7P w8y A alAdshs AP sk Aol v o R sk o] 11 A
oo AAete #dE daushed fa e aide H2 Adad obdd o WA el
7F AEAE AR Zlojgta gty W FAFYMF TRl ERACN EAUE HF
T2 s FF A, FAUE Aol dhig v 7 FRTE okl ki,
oA e A gl iaiM A} v AE 7R AT P AT A0
S)i=tl(strong formalist tradition in the law), ©]i= T1E52] AP# O 2 A EF STt W3k
Iy A7) WdE AW HyrEs etk sk WEEEA} S (reactionary beasts) ol =
Tolst 4 Qv §ED}(An Exit Interview With Richard Posner, Judicial Provocateur,
Liptak, Adam. New York Times (Online), Sep 11, 2017.).
Richard A. Posner, How judges think (Cambridge, MA : Harvard University Press, 2008).
SURGA RS, AT 39, HEe of®A AbnseIK ek, 2016). olét 82
7Aoo w WIS V|EoR Fh
S WM M= legalisme “H 2’2 W3kl QTHRichard Posner, $19] 2, 13-14%H).
EAUE legalism®] frojol® W EFAF0], AEH WA FE 55 SAUE AAsL
(Richard Posner, $]9] 2, 13%), %710]9] oM RS &l 28 Aek=re

=

90

=

91

=

il
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Aol drte Y-S A3t 55 A M diEde AXA HY
(Political Court)o]™, AWHAL HH PSS TACE T2 Jth= 2o

EFSEB IR S |=E )

Aol A A0 TFREAL B WAolch e SAsh e As Ao
Hog me} Qirh ZaUE vEe) MEEe A8FArt 8 Sl gl
APNPRE, 53 WPA AU TR B FAH WS ol
ko gTEAe CHARE o] YT} S WASe] RS W gt
H QA The A AxelskT, o)t ATyl YRAeR uH 4AL

Zeths RS oudthn $eh)
a

E2uE ti o] FRARIRE AElshs Welo] obgol® &7skal, ® 11 H|S0]

wah Apel] A83), FXA - =Y A 1y glo], AZolu dIH AHE EEFT &
Aok B Htr59l4 A7 (Richard Posner, Y19 2, 9)oll tia] X AU7} SHsH
Hl@ska okl Awstal Q58 oF&d] ISk, legalism WA 52, XA
AE, AT 53 FAkgE Hetell ] A T el =ante s daskE 9
O ARk HatFe e Mool oo ou|E YA At Yv =A%
RO, FAE ol & A Adet M-S ofr 2] o m Rt fof vix
2 235 9kl fool2 HEFAF(legal formalism)S 2231 3L, &5 AEHAJHE
EAUTE AL BEEE APH T O R S A0 AES Aust A oE HoKF892)
7IAF #3), 82597 2AR 9] S22 AZEY), B A AT E
FA oz FASHEA HBF AT 79 2L guE o]ggitt
o, 2Echa @4 Hao] )Mol w A7) wrizoly PuHolzhe E& ohely @
t}. Richard Posner, $12] 2, 30W. =, EAU+= “opvk AGF007} Afjshof] sl <F-Sl0o]
elahs BES 7H, vhA] HEAAF(legal realism) 2] Q) HHo R 35}
L AT AEFAA Y AR ofemR Aopik= ylgolth 8704 Wi
Hatoldt 7% FA a0k shr] (APl ) B AR o] ol BEskes
Wals ¢ A= v W1 o5 7hsAdo] Qlofof ghrhar {148k, Alokolut Al el
20 T HEF 2o0A] 2 T o] £TE T3] EFdoF Stk el —
o= Ha rVIAE - 248 glvkrebal shek(E A, 319).
Aol vRE AR F FARARIS BT BAAORE 36% FEANT(1946'd ~
2014%d), 2005 2= P9 HY o|F2E 30% olshE WojAa vk s,
oA, o|F oddciyel mHo| RYD AEFH Aol ofst AFAHEIEAATE,
2016), 95979, 1y Al ARl BlE2 T stelets, AFSZ T oA oy Pl
QoM s ZaYe] Aio] HAAAS Zhetha AZEn. I4dE g Ay
d|o]EI o]~ http://supremecourtdatabase.org/analysisOverview.php?sid=2101-JUMPBALL-2432
Bz
94) Richard Posner, 9] 2, 3899, 78] AW ato] 2 #4o] 7k4& 4X4 AHE
et HES Wy, X4 HAES 2 85007 Hasolg sk &,
389%).
95) Richard Posner, $12] 2, 3914,

92

-

e ol rin
Ml 7

N

93

N/



66 TAETHStW A2 A63d A2E (2022. 6.)

duk WHE dE ARG FA% B2 Ax opdolx ek, 4t o AL |
W ARdEo] tiFe] IS A Eohar 300 ofeh e o ¥ Q1AL i
< AT AFDE E AFe FAske AATFE HolA star, =3 AMAL
oA iYL o & AYS PARth E3 o] TR 2R AHELS
HE B AEC vs) 4 9 2 2 (emotion)e EH LTI ZEAR]
AP WA 7Iedor BYse e odA sk, = ol & FAF
(political) 1 A7 0] Hh9®) FA Q) AHEL THAYU AE7h=ol e &

7171 oj#& EAlolal, ol Fl(force) o] EHatE thAll &<l FA(voting) ZH TH
, °ol#3F 20 HAE Aol XS dx FEslar Al

™
ue}t dzsks F2E U He A9E 23EHY
=

A WAL T FES] wieel gA A Aleke] Aa1, tiFe] vk
o] olF ZFEsta FHAY Apol= el Ui Fx2 =30 Hdd +5
AT FHTh100) Ty o] HE2 Aol B wi7iAw E7Fe® 2t BEl=
ol A3, o Eo] heFor JAHE FAJSH vRIVHAE hidEs &
A o qF frhion FHY Ao e AL WH(ES] 217 Ah2 A9
sled, Ot e £ 22 e o 8xo] d9o|rhin) HAEL U

o829 Aok WE g H HlgiM HAL AES TR Ho 7] Wi,
&2 WMol tid oA Ak F 7P EAIVF B2 Aefolr| = shrt109)

96) Richard Posner, $12] 2, 3924,

97) Richard Posner, $1¢] #, 393w,

98) Richard Posner, $12] 2, 393-394%.

99) Richard Posner, $]9] ¥, 3941, AR A o] o]xy A 2] tJ& 0|5 oz}
ol dell 2A% As 247t HAsAY 74 -#7) Qi

100) Richard Posner, 92 #, 223, 397H. TAUE o] «“Ea” g Y AL
A Nl it 520 og]e] & tiEE] AARY tiyE 8§ 5 So] "o
4 9rhar shoh(Re A, 3950 #a). FAEL] A 3 9lEu(3979), TAY
o] A Z7MAAL At Yol 2015\ /320 tial] ¢l 3H2(Obergefell v. Hodges,
576 U.S. 644 (2015))= Wlg]7] HoJoiA], 1 Ato] TAES Eea Hold tojusl A
(dynamics)7} WFJ =] A] ¥kt

101) Richard Posner, 12 2, 4194,

102) Richard Posner, $12] 2, 232-233, 397™.

103) Richard Posner, 92| 2, 397W. AU+, v|=r9 QIF Aales AW H-s Adsh=d
EEYFH 247 Yshs 9 < He B 7kl sfukekar shEA2309), o
THE A ARE o] olg&zr]e] BE o] HFH Tkl 3HH402-403).
7 FHoll Bl A O T J1ES R v ARl Y] A9 =4 o) Y

2

ok
12
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U gk old 3% 5ol —E—ZH'EI' ] '2”1 E}E]r/‘i ‘3]% ﬂ] %%1 9] QI7E
=9 7|37 dE itk A& At 22y =] tiee & WS FAs
(the court of public opinion), @Hol T3t =Aol tlFo] st AL AHA T
NFd QA5 Gl 3104

3 T E HAY 4o (deliberation)’} HIF/RA O E o] Folx W, AA =
<o ZHA7E 2 o] HAA] e ]ﬁdﬁ}l“) ALFAHY JAo|UE HHEZ A
Y E(Patricia Wald)= “$-2]& % Hetet WAES A4 AE8s HEsH
olof7]stal W& ofxte] AW 1:]- ool 4 A¢ EES AUE A=
2 &1 s JPdnt. 3 YE AROEN BALS mpEo] uiHE Bee
=38 Btk ZAF FAPE EalEan, el gA] 948 AR SoRtthretal
=331 1,100 AH2E ff PHAES “PHB= ‘:}% ARHE, 53 &% oy
=9 withej Aol F-ga8f Ao Faaks niHre A= A fithuA, 3olE
zh= 24 55 dEAEe] dslE vt ,\l‘:}ﬂiﬁ}% o] o]
FIAE BAsE = H de 2ol AL tiF-Eelgal sk

Yol AU E 259 tiHYY %@%% o) -2 Xﬂj*oﬂ'—r“?’l— | 22

L v} _IXE
i m{m 2
o

“_,

U
X to
Llﬂ
g oox 30
ﬁn[o
ES&“”
U
i .
e
b B
DU
2

o
o
ygh
=1
o 5
S g 2
2 E
i*r
é_o,
o
® e
e
43

S5t
o 2
Sl
y 2
T x
o rr

o A2 HA A3 A= ﬁA]ﬂﬁ
2o, gPHEEe] YA dE o s
H|Zol] i AE 217S 24 gtk gt} 110)

L>}n5

At wo ALE 0] FAGE S BT AR, Aol Felde] terdol
Aol M 50T 482 A% Q1FS S

104) Richard Posner, ]2 #, 2374,

105) Richard Posner, $]2] 2, 15-16.

106) Richard Posner, $12] &, 15-1619] Z}5 F=.

107) Richard Posner, $]2] 2 7‘" 440 4419, 929 A9, v 7IAF x <O EE, A gl
W EE - HAE5HT) 7]';(]' AAl AElr HEAE (2019. 8. 19).

108) Richard Posner, $12] 2 322-323, 414-4150 % =,

109) Richard Posner, 9]2] 2, 29-301. E3] A|8% "HE-2 Hslw 7} of ) oA A3
o Qe

110) Richard Posner, $1¢] 2, 2179, o]Z2 A, 53] ARAFe] FxJo] Zsl= A
HoAA = @A o g AZE =, JHeE B8t Hdo] HeAe il A&



68 TAETHetw A2, A63d A2E (2022. 6.)

e W] WetmsE R JFS Al Bx 28 AHsher ) W
2o SEYTIY HEANE TR A7 WitusE ¥R PFoE 47t
A @3 ole WIWFEE WRETHE 72 g s 9% Fu £the
W, = o] diy) AvgelzEdd WelA WeluFEe Y3 ARsy) Fus
AgtHE Mg E1 Ytk ETauE Patusso] Yol nAE FFL ofYe
ARG AT o Tslor & MRS 2450 UL WABO] ALES f=5

Z o] "kAlo|3 wgSo] F& H

A7k QTh113)

Z 29| o] At WA, 53] AR tig AAHE0] ¥ w49
iAol A FEo] wepARl o] FojR| = Zlo] ofel HA| - ALEA w7 oLt
710 o3l A W= vt F < Udthe AS et WA 9ert a4
9, o mE ARlo] Hldsks Wt ek Aid Ao AAZE Htskariid)
o] ofgA Ask=rEE v Aol ofdEl, 22U E oA AAs=7K how
Posner thinks”) 183 E2U+= Yol o]g A AZsof stttk A2+ =7H how
Posner thinks judges should think.”)& =3sh=t X1l JUthal H|F7| & itk
A= Zug B9t Qrhis)

ot vllg] ZE|=H(Barry Friedman)®] #% 2 3K constitutional dialogue)
AHA sk constitutional dialogue)= -F-2] SHAA & oF&] A4 7ld o] ARk 116)

ZTeolA ehethd ol WAIF7L B S0l He Ao nA £ NS AES
sk Aol Hof 913/l Atk

1y EAYE A2g7F Hao|ap g E4lo)th

112) Richard Posner, 919] 2, 299-302, 315™.

113) Richard Posner, $12] 2, 308-309". IAU & F4 AT w550 HAZRAAZA
QG2 vA FEo] BElA tha HoFel 3 drk 1 ol 2AF 555
olF= dil AARE 2ol gHME 20 v Ae AAskaL Stk

114) Chad Flanders, “A Review of How Judges Think by Richard A Posner”, Law and
Humanities, Vol. 3, No. 1 (2009), pp.118-122.

115) Craig Green, “What Does Richard Posner Know about How Judges Think?”, California
Law Review, Vol. 98, No. 2 (April 2010), pp.625-626.

16) 2] Al ofM= 3408, ke = A3, suctolMel A sk AdAT,
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e GugHoAe= 4 AAE 9l e AR Bt 53] g9 &
2] U8 ALS| S Atolof A IF A7t Sl mlwe] SRR F4olA,
2 diste)] theire HESAEERE ofdel AX| St 5 AR A=Y =ox &
et HoE HRAThI) of7)oA= FHECk] tEH tistEA] a4 22F
g ZEled wd] BAYAS dF FRFOEN =oo BxE TPzt
2] =2 U2 "The Will of the People; 1| 41,118) AFH-S QGgFeo] & | H]

Aol AAEATHE Ho & s AP A, 53] RIFAe] AAHS]

1—41— o5 wolsitia A A, HYLS v AW(the American public)®]gh= o 2
o e 9e A, Holx Ad 60 d37 A=) 242 o 204
_:U'ﬂ HojuA] &t He BT i)

2 AAe 718 Edib # cdislel APHAIAR (Dialogue and Judicial Review)!19)
=i, ZE e HHo] A7 dthA 2] WA (countermajoritarian
difficulty)7} 28] APHAIAbO] w3 82 H2oll4] AAZE sfjoF sk AAH
HFE L JANE AR A AARE Zola FAER AAgar A g 120)
ZZ S APHAALSY] B2 o]E50] o dFolal oF-EAo|gtal stHA, T4
(reality)2 1% A& o mX]7] Zsta louz o] AR AFshe WHE
BolFuak gioy 2] Ao A AAA Y dojule o] -2 APHAIARS]
A S ‘3P (dialogue)et W ITHI2D APHAANE 2 O FEo|EZH o1

B2 GAR] AAE Zheth dAWsiAS HE AAZH ol Abolo] A EE

EL
)
o
g
r1r
1

2018); A}, oke] = 5ol o] TAIE ATAHCRE =8k gl

17 vk b= AR AAR] disid A2 o S F 8 ‘ﬂiﬂ A2 rHA A
oA, W] ojgA wdsfof sh=Aofl thelA A-sh= vk, At FA4A
A5 WIo] ofwA fAsta =Ao s A5 AR (positive questions)S-
dAg = Aol & th’/} Barry Friedman, “The Politics of Judicial Review”, 84 Tex. L.
Rev. 257 (2005) &%, old i 7|Fo 2 Eupd oA HES HAA A ¥4+
Hekatol ARk Fate] 7R HER BRE 5 9ls stk

118) Barry Friedman, The Will of the People: How Public Opinion Has Influenced the Supreme
Court and Shaped the Meaning of the Constitution (Signed edition) (Farrar, Straus and
Giroux, 2010).

119) Barry Friedman, “Dialogue and Judicial Review”, Michigan Law Review, Vol. 91, No. 4
(Feb., 1993), pp.577-682

120) Jbid., 616™.

21 ZP e el golE WA & A F stuR of7nks A5stkaL vk Ibid,
653 745 388 H=x.
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I o|th122)

Zleme Hde st Ao D] AES Pkl sHA, ARATS
sh= WYE’(Constitutional courts) 7HQ1S] dE]74] 8+ 49 dEHS U
< AA7TE AREE ARY Ao g APATRE AAR HYL 9
Aol Fogtt A MYE £A2 olHs TAIE Akol(divergence)E &-8-3F
o Y-S 08 e AFRAe} v R, AR ofnlel #Agk A5H<Ql
Z]—O]l:]— :/_gq\/]. WMo AN o B AL 3 4 =d, HYe AW ==
Aol A3k a2 kool o]2= A2 F3Kdynamic)

FES M-S AANT = JARL T HAY AL
H3lslA Thes o) tidlh 4o g o] £ k. FAIZ oA =
AN Ago] Wt Srhske Aol wheba Aujz (fAR)sA =
2ol vk 4 Qlnk ol Wi AL Rido] FAH AW oAl
AR Zst=E vk Abehe] Hd-S et Qv AEe] 8BS oHWA
o123 o]H Y BEE ola FAAEC] Foste, WM e S
xZl= tisk(dialogue)2t F-2r}.124)

3. BEATE SelW SHN ejHidA HH0IE TE WL
n] A=l 71xA dElake U e (Alexander Hamilton)] 1172 A=,

fo

G| AP EE FRIY oA wil)E WA i TR ATh(judgement)THE
2 4= 9ev1) 2 o] % 3 EHS 53 AP AMEENE) A
FALRE g WHA| T H e AP 7t HAIshE AL, Ao AL &} Al

off
-

o rlr
N
n)
o
ftl
kﬂi

ot

Argre] AMA)E MAISHD Awaoln Wk Mol AWML E TEIAE
Aol 718 W7e] ek ER ol Mol WIS Beke] A AFHDE,

122) [pid., 653,

123) Ibid., 6544.

124) Jbid., 655,

125) The judiciary, on the contrary, has no influence over either the sword or the purse; no
direction either of the strength or of the wealth of the society; and can take no active
resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely
judgment; and must ultimately depend upon the aid of the executive arm even for the
efficacy of its judgments. (HAMILTON, The Judiciary Department, Federalist Papers,
No.78 (https://avalon.law.yale.edu/18th_century/fed78.asp) B&E 24
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olE FHol ZAsHd B3 Aol =F
AAZ gt
AEAos Wit A& vad A43] 7 FHATLE AP = 1Y
st Asfold s, djATe] HEIrE el e et WeiAls Aoz 3
FHof sk7lel, of7le) WFFZ 24, 53] HAIEA ]l dAe 7R o2l
NPT < FH3P7IE &olehA] gkth120 ofof Hste], Mol thste] 1A
= AP 55 dEle, dHARL deiAE Ul Aednhe At
HE#o]7ol|,127) ARAFLE HAAAHORRE AYE FiL Sy Zo]ofof It}

i
ﬂ%
5

2ol 2Rl Wel AAE

>r{1{1
FoE

)

£ o2 AT I FFL FH fo] Ao A o=z gkt
e 2 7 AfE o 2s AfATEolE (H)HHelE el HiEs) 93]
A,128) whebx] A F| HAE A el ARAA ojE Q4v) ofd YIS
FETRRes Ae ks AL vl ofel® FAIthE Aol 0@ =2 M
oNFA & 24HE AR HIThIY)

ol HMexelghs e o5 AU n gAY, dHes A

Lo

ETAS

rlo

126) Tk A|=APQl AL, S fUFFATt A 0w, B Q1A oR Al ojH
FEFE ATk dsidE o= AR wilo] FolA gith

127) 753t T/ AR EelA g == He SHECA APHe S)le] #al =3 F, FARA
Ba FEAE o] =& WA Y85k 2lo] ol dnh AN A AW
AR Ewel AP7IRdeE Etekal e 591 AR All03xel, At
=32 AT Az A H LR A e FES oAAEA ST A
7V AN A AR ERP A= REEA] S oletal Hotof ahe
o] FAAZIE Zhsettkal Azl A vk SR i) &3]} A e
HEY 4], A&& sk 7|HoIRE o]F YA A Tl iRl o]EoRRY H57
OJAN = A2 TAE itk HolEd|, S 7t 22 ZU<(supermajority) 2]
AL wredEo] Al - A E o), AMATAS] Al ol B AR
At U B 7|3 Aol n g, vhek U4 (supermajority) 2] ¢J&Eo] 73H)
a8 AEA o ® giehs ARtel disiA ARAFEALTE o] F FAISAY ArEE
ol Bty Adsibe A% e & dvka 2tk

128) AYANFLY A4zAT T O AR WEY A3 s Fofsct o
Mradel ek FoEFF) = e NsHA oh E

129) A5 o2, ARE 2ol dARHEe] @l Mo Jolu Mol wA] k(M
AT 5 45 A Fol Utk L5 JAEFU 71F So] FXH SR 57k
FAZ B, & ol tis] HAT 2= =EU oA AHATA R Ao
sl 2AAoR HAsta JAEFHE s AXMY FAT dZ = F s AL, ollE,
409 B Hx
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A2 AFEo| T EF 5 Holgls AT tPFoR Wk HolM, e g -
AFAL A ZAET Econex)SL EIASL AAT 5 gk HL &
ofgiof k0 Te3 o5d FREFAIEY HlokH WRoE FA A Bob
o AHE tF FAHL Qx olSel e ARe] HI4el FetuwA, 71z
WAL AL FEe AUAN T Avle] Apizels Rl Hrjww
otk THER ARARS s AMAGOE 1TR AFA THAAE AR
o] It ASHTE R Ao o5d SeldAl A5 Al hes] ofd
o anths @MARE V12 telgRs BE clEe] 9% B - Ase
S231 A, T2 7k o9 et vleks BoET B AABe
TFEL F Ye7tE 4AHT welshof Ak o|Zlo] Tbs 2
=3 o o)lgd BAR AAHOE AVHE AFH WOEAT WA ol
WAL §RE 5 A olBH ThLE B3} FAO, AuAR) N5 4R

Hanes Sush AVE Bhag 5 Yehs

ey

A7) olol wheh 2
H«M A}%A =g iAiTa HiOM SRl DFHA S -
AL, dol WATol

Ama omdel AA - A4 Bs) el 939 ee, Sl AuAas)
FHEE A 3038 do} o uw ALAsAES ALuda] AR v
9 ol AT fif BUATRo] AT AR, “FaH DY

130) o] L wlmAHAL BT (originalism) 2t U] =E= 49 AolglE d¥
(living constitution) )& At AAYE 7Hd 4= v} 28y -2l w5l B3
iAo w @R Ngol o 4% SHol lar, 5k Y HAEL ¢ FAAo]aL A4
st 2, 2] e 2ol v vls A9 AolglE AW e tiE e fle 2oy,
FEAIAY B WY aA =gell Qloids FxE vt oS Aol

13D A}, oke] =1, 638-645H 5 L

132) H] 5 Fujo A= spuutArt dFo] FERE SouFFo 7]89 Az F3to]
AR A #4017 = SFal(Jirgen Habermas, Faktizitit und Geltung: Beitrige zur
Diskurstheorie des Rechts und des demokratischen Rechtstaats (Suhrkamp Verlag, Berlin,
1992); o= —5—].3131].& ARl - vk %7131 A}AIA-IE} ElctM: et2X Ho|2n} oIFH
Mx|27} o| B(LEE, 2007), &5 v=O] 8 Mol 27kl A H A, O%lﬂtH
John Rawls, Ronald Dworkin, Amy Gutmann, Dennis Thompson, Joshua Cohen &%
APIRTE S90S Adat)el 7Y F& 7]elgtal St Maya Sen, “Courting
Deliberation: An Essay on Deliberative Democracy in the American Judicial System”, 27
NOTRE DAME J.L. Ethics & PUB. POL’y 303 (2013), pp.304, 312-315). 181} o}= 9-g
AT o] 23 AE kel A o] ¢l tigleks 55 F& ¥4 0 JidsketaL
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@ 97 242 Holsn AZE u BURIT AAF Zdol oiME AT
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% o] ARPlel A FRA AYF)H 245S Bohle Yol 54
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AE e, AUABE AT A5k oF, 0% o) U Al 7
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e 4% =3 Aol aTHE UEA Eegos wsHgic,

>

O

rO
g r

webd Agato] M o2 PAsA Aol Ptk SeieE, Aol
ok g3 A8A olde Sedetn wshs HAo] FRaA WL 45, A3
Apee] F3A AR Bl BAA AL FSAL Addshed 11 ARow
SQIME % gl ol BT A FE ABLo AW AA) AP e
SH0R oojd 4 e AAsol Bk ER onde AyAne JFol

=
Aoz AQY MY, BRAe] Gt BHOR AAARLE Horslels
5 }

AL AL e ARl BE L0 ARAR Y TR g FE3 £3T

A A &5t Odn‘L—t— Frotn 7] o] Hrt,
133) 717151 “XE A ‘qlﬁzﬂ:q—/koﬂ Hu= ?5-]/\]-” ol9o| & 3lt9| g( —r§}/\]- 2018), 154,
134) «“o] A& %‘O]:/\}(uﬁ?ﬂﬁﬁa) — A AT AHAFS] 274 (AH), HEAY
(2017. 7. 26); “O|Al&r2] AFoRRKERAAE L) — AH AT} AHAE2 274 (S3),
HEAY (2017. 8 10) Z=x.
135) o] HE, 409 A, 41-52% 103 FAF TAPSHE oPHE, AR ol wojxth Fx
136) o]3= u]FofA] “M‘ﬂﬂr AS S HolA = At QI A (oA AT
e AlZlel F2EE gieso] At dH-s S @A) ks ke
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ozt Ae1e] AR ANE BRI AMSHREH L S A 555 AR
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) E971e, “delo] Bt ofm Frid AHEL FUEL wX 9FE Fo) AWar] Aol
olfovw 8 EEE o]y a QA A A e A0 D FE AW, A
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AF387] W&ol (Ronald Dworkin, Freedom’s Law: The Moral Reading of the
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(A2, 2019), 558H) 2kl o] HYA ) A Aol B4 =wie] HollA ;L”]EJ
L 4§E'_‘:]' THE 7 vk B gl 7157(43i AAE o] zHEdte=
Aot &, A A= WUFFTY AL 59 (deliberation)E /I35 O 2 A

5] TR AL ol x|l A Hlofutol stal HALA - o] A AAE ZEFeofof FitaL
HE AelMe =921 A3 i vE 5 itk
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ApHARL] MEAEEN 7P $R8% BELS D ZHHAXKdue process)ZA U
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skal gitk B, <A 9 APﬂﬁH HAYUS — AfA 2] gt 7&1%]4 AP s A
of th3t F-A Wl Hrp, wsted L 27(1)(2017.3); T3t £018 wsE FA|F O gl

IS B, welo] F o Qe WA Aol weh o) Foikd JAH AEL sk
st FREGe) JAZA 25 HolRke AolE et g FHT - ol
S, “ImEe] el B gadwase] BAY - o5 wae 02—,
MASHAT 26(3)(2020. 12)
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WAl o] A Aol Baye] BRlolthi) BE WUATANT WH Be
A7 o] Feol o] ATAl A Ag] BAR 44 Uz BUA 81 Qe
A, AF AR Ttk Aol tha Ue 8 sEAsas) A

o] ®A o]FoA| g} ey A Fth

SHAIRE 9] HLAlA =3+ vkel o], o]A] APAAHLE APER B4 dREddA
Hojup 1919 o5 whgdhe AX A APREZH, Be 4% a7p|d SYE2
A2 ]S (constitutional dialogue)E k= FA1 7o
UTHH, FTHAE 19 [ A9 AAASo] 9 F
AAAEYE Bl 1= WY AR E FR3 wyPAS
it AAEZE edth oathy v EIeA S AstE EE9E AXATY SRS
H APAAS dHARA] JSo] wj- AZ A& AXstA, At A7) A= €
FaA olsiHA ] TS ARAES AE WA AWtz e, I T =

140) EQIFIE, «olm A AFjo] AWt delA FAHS wl, 123 7l0] nlee]
w8 JuslEa, g, AeE, Axe] FHyold ol od whE
Tu8l T APY W) AEE ¥R WA elA, 2AEI wAA, T4 399 AL
2l AY Blofl A A& MaAQl ERo] Alzbeh ek sto] iyl 4
(obts 53] d #d)o] A5 ERS BejdorlE TAdE At REE
=971, 19 A, 5581,

14n 778k #1339 2, 15-16W 3z A7k g ARe] ] A=l nlsa SUelA
B AR e ekl shal QS Adekar gtk 2d AMAdAEE 2t

A2 s o) F = HUI S, AR

A EAle A AR S sk 2Al9k A otk ofol disiA, Zek,

“F A ARG S84 Aol wet 1F — AT Ag 3} Wik FHoE -,

SHAT 43(1)(2014.10); F3E, “SLALAPARRS] FHLY FEEAP, WE
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5 =27t 2 < lvhe R Ridiske AR, el # siyel A, 44279

ARS HIHEA WEAhe oA Fx
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B, A ARe] FA £ F Qs Thsdol AlZlE olell thaiA, Alvtka
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143) o]z A 9] tite] ks BE ARAERE AXshs AFgolthRlsky, sHASY Al
35, 77-79%; AEA, SHASH A9RCAIAL 2019), 90919, o= 7T AL
A T 2FCRME AFoR A vadsts VAR A H R dFEigln
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_—

(chmell vis) A7 Fs 7]l AA71dde] dudes o =2y
© AR HE 235 = Weolthi4) FAA Apfolgls B8 aed
o, FUF} JEo et B 2] A= Y= 1ol & F Ut =
o ZAfel= AR SA & A3 g Mgt o] o5y (43
AE i) vi= APHARE 28 PlgA A & 22 B 713 o
FEE T HES FEY F AT Hgfde] SHAA Stk EAlE0] Adde]
He Ax =] doh sta 241e dnidee] =g AAE e Bl
7199e = Qe Tl Be SR Jddn =3 dHelEd 479 JtuE
Fehe SHAE Algsith vl= o] Aeol= =w, 2ol
A, B#olol 5 AR A tiH#ESe] A A= F52 davt

Q1 T} 146)147)

=

A

(2012. 9. 3)). &, YA AP WA Yol tiT ) e5 FHeHA korE o

A4 wFFole] AlnE Wgshs die sHAVE vk Az, 58, ko] A,

1394-1395%1 3= 12y} o] Asfoll M= Adeke] A S Hake] A4S 71 AR ellA

Heturu 7 Srdor g 2149 Al vhdA W) e =

AAE dElshs EAlEkaL o, ol&s EFshe s ST Kol Ao
< sl & Afel= flvkal AzbEnh

144) Tyt A2 Y} APl AHART 5 19 HIES A9 APy - sod - 3
I AE WA 0w T sk WA A AgeA g, zs BAe S
e SHE S 7 At A4ETh 28 Ao Fes S wAEs Fhst
© Adolm® nlaz Hlsd A4S 7L 9lS BEo] AulAcR e A1 AR
otk et A eboltal Bk eHds] thE S T I ols AFEC] A, d8

2 o8 7R tiidoleta shete A7 S Medd fARE i gl
(FAFE Az, “she gt o] ¥ A ohd ‘AR ARe)E R tifvs Bl Ak,
BEAE (2019. 2. 13) Fx). 23 AAHIM = ©es] Aoy TRV AWEE
AEs QA 54 oW Ao w odabx] T, Add FEATE WY skl
#Hds, 3 =3 9% HEES FF AY AdeA AES dHelA Brteta,
AMAATH A3l E Fdshs 3lo] FejAo|tt.

145) A|Ze] TR QAP e UvkE sl g AldE AuiE s, e auvE
B2 AAA g 25 AR AR QIlThaA, 2 v=R1e ool thste]
A AE 7ML ATk BrkepATh Az e Ty, okl A 19-20). ¢-2]9] A
ol 17] A v st FAAJol S4ola, Aol dFd 39eldd, WA,
A Ayto] EE I OLHOTHE, F409] A, 18-241), o] F == A thkdo]
=ol5al 9] i AR AAAA Ak

146) 12 1= BIAS Z22F(1963-1972)2F ZHH|of 2AF(1972-1980)014 HEnFE
39 g1 31 (Wikipedia-Ruth Bader Ginsburg https://en.wikipedia.org/wiki/Ruth Bader
Ginsburg#Academia &%), AZg|ol= Al7Fal 223(1977-1982)0l14 HstusE 9Y
gl © oj(Wikipedia-Antonin Scalia https://en.wikipedia.org/wiki/Antonin_Scalia#Early
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W 22| ZAF(McGeorge School of Law, University of the Pacific)®llA] 1965d5-E
1988704 W g AWeh A olE -0y https://www.supremecourt.gov/
about/biographies.aspx#AKennedy %+35). Bodt Heo]o]= ST ZAF(1967-1994)°1 4]
7 AAFE AWk Qg A-dH 2 https://www.supremecourt.gov/about/
biographies.aspx#AKennedy #3). 1 Hroll Ay Aol & d#AT A7t 2AE
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148) Zlatd, siyasy A3d, 2087, Fojo] FAl= Advsolhs Al sl % s
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7127kl QoM AR E WEA J8AE dvka Eu ke A B Aad
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FaE Slel v 2o ¢ glvkal BRATHHIMEZF 241 tiae] 24 ok At
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Hee] FHATE A oyl AR ofbF] FEsithal Ho|A & g, 187)
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26. 2012314166, HéM] oJgt GFual] Ab)ell A, AAZE AP AEE)2 B0l s
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7HA AP A(E3E] skl HY)o2RE Fidd 452, S A st &
WA o] FolFar, 3 of7lol= AANZE 2018 AA A AAFRe] =TI
AL, S, 13 T o8 7P |EEdAME Ed oAzle]l AT vt
& ARbolA o]o] EAIGA FL3 FE> A AWt 4520w &8d
otk

2018 AA ARETE EH, SAJATE S B A WA ge
ABHEE T)NA, 1966'd A AUN)ANA AHegh A2 - XA defo] AF
= A 7 <K(International Covenant on Civil and Political Rights, ‘A-F-AF<F) A18
Z, 19939 A-F-A 722 93] (Human Rights Committee)2] ERF|ZA, =AIAE <
H$3](United Nations Commission on Human Rights)] ®HE-2 2], 2006'd5-E
TAAE JBYIE dASHA B FAAE o] ARS|(United Nations Human
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7F g e 71EdEd "(Charter of Fundamental Rights of the European
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AAFEF A9=xe 23}t E%L%U]'% FHdAAHA FZ[Bayatyan v. Armenia
(Application no. 23459/03)] 5= AlFolA AASHAl AFstd=t], olHH =A<l
Aoy &S o)=o] 7} AL} HEE QA FL, FAARL T F
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e A Rohisle odAW, FA olF AIHoR Fxsy AgdeE

197 “shad el 149 wkeh iy A v oA A
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HoAlgsx Al 5 A (FHA BAAR AR vE =rP1EEe
A ezl digh s AgstdA AA, A9, =, =3 Fel Mds W A
of WixletHA, Tupvh el H sk adellr FZ B el disl %A
& Aarehs AbZE 7kt Slvkrehs & § 2] S o ® Mo 9Es dudhet
lil% HE2 v AdA] 92 2AS Tk 2 Akl d@Wg diske] s Eeule
o BRI AR ool WS I FAE Alet Z1Eeld], A distel] glo] A
71 thgh 5ol i HE5 Zow HFHXIth
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204 FAATE A= AAAAT ARARLel AF AAE AEsteE Aste] HEY
wBAEo] QX ARk ofej gl o] o AA - FUNER T LA e oA
S AET Yilo] Sl S Aol ARAAS ZE V|Ho|uE, A Ulgof dis) I
AFo] Al 21 A5 AAE FAABL 0l JAAE S Qs AT u|Qirtar
AADY ALY A7z FAd #Fd AT T) @ FHAALY AL E th
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1. AA - FNEE - AFAAEE
2. FUEE - FULSAAYEE. o] A§ AAA Y]] #] Pl sHgsich

205) FIPATAR A4S BAAE 5] 7)) Gl A1 BARAE E e
AHAgRAe] HES 98 ool digt JAME AET 5 Uk
ARAAY A74zClBAN T 52 94 AE)

O AHEL Aol ol gAZ} = I7PH e Tl HEEgEe ¢
Adael 2 Aol At JAXME AEY & Sk

206) WL TR A A ANy E8Y - TLE AFAA 75 — ST A, 1493
27 1009 TFEE A 27 8 -7, HEF HEAR (2020. 8. 5).

207) A A A AE ] RS el o HAF(EIALES ETTITHY]
538 2 X3 - g5 #E AN, o HER &3 g A, o &A5FAT
213 - AEE gl g sThol] Bet ALY, o ARAEe] 43, o 7 FA<
A A FARTe et HEA A, o A Ay AT APALS] AT, o A AT
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AREo] ZEkEo] QU (T A7l — Z23 7]%5 — https:/www.moj.go.kr/moj/265/subview.
dot#legal).
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209) 7 FHH 2 Tk 319 A (https://www.kgls.or.kr/business/constitution. html) 7.

210) 9] HEH BTAE (2020. 8. 5), 5-6.

21 A F7HA] A ARER A R To] 7R = A 9l9h &) gt Q12o] A%
o]Fojx] @A krom, Akl RFHEo] FobaA AR #d dNE
TEREE Y] AR AL Al @A ke AAow dFe, “v=
A Y A abel $5-2k2KSolicitor General)e] 918, ZbelEd sl 45(2015.6), 573-
5759 Fx. ol= FFTE N A Aol vigh =HolA, flolA 2 niel o] H
WA Felle AR g fFemg 7jdo] o] Folflvta HolA= ¢t

212) AL A AlEE 83T A, Mg eld olsldA Sl =71 Fol oA
Ao dEe] #dd ARE AFske Ae7F WAL obrd AR AlEeA o
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SRS 52 9ol 47 2] Al Deputies), 16782 AKAttorney Assistants),
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214) Lincoln Caplan, The Tenth Justice: The Solicitor General and the Rule of Law (st
edition) (Knopf, 1987). A2 #z2] =<1 tifi#l A3t vk Thurgood Marshall)=
FHAT E410]11(1965-1967), A2 A&t Alo]7A(Elena Kagan) ti T Qupa} g5
m FEA3 FA10]H2009-2010). 2 Hhell &2 o3 FolA John G. Roberts, Jr.
¥ 4 (Principal Deputy Solicitor General, 1989-1993), Samuel A. Alito(Deputy
Assistant Attorney General, 1985-1987), Neil M. Gorsuch(Principal Deputy Associate
Attorney General, 2005-2006), Brett M. Kavanaugh(attorney, 1992-1993) - & 4% 2]
H g #o] FEAA A4S 7R3 T hitps://www.supremecourt.gov/about/
biographies.aspx#AKennedy ).

215) wj= IR SEIA S5 o] X (https://www.justice.gov/osg/employment-opportunities)
Az,

216) 19721 AReIAFE 1980 AR7EA] E5FE AR L3 olM = AR EA R
Q1o el Aol Qlojof sty FomM o § % A Ho] o]Fo|AA|
%= AE Burh 19879 Aelx] AR B9 Hulo] Ax AMARAe|
378 A NS WA 202 7 oo} AtkgAlo) el e, ol EE,
409 A 53551 Zx),

217) 1988. 9. 1~2022. 2. 28. 7| 0% 44,864%10] H5H =, 7oA AUALY ARzio]
43,68871(§68(D) 34,615%1 + §68(@ 9,0737)), 1AW E 1,05471, &3 371, st 271
(12 AR, AL 117002, ALY Aol AAl AFd #5014 97.4%E
Ak, ok AMAY AR A S 42,207700] 3L, ©] FollA] 28,9517(53] A%
Aol A A== Aol 26,85571)0] Zstm Ao, A Aol A ZHst AE]d
HlE0] 63%°l ot E, AAZE Frd Tjad AR oA AdAdTol Hejsh=
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UE @atlel A9 PAE QERel ol WES Yot AXE AU
Aol eluFFole] @A s 4 g M, AH2AS BT 2P
o= PPl A Fe AYE BT ool el A SHE T F Yt
38 Foi5ue QA ") o)t Gl Aokl Aade] APLAE S5
oF sk, E /189 Fa7k Qofok AW AL We F Utk AAIZA

o FAL QAT TS BEF B nFFle ARle] Folsts AR} 43
U WA ANz 4FE s, IR AHZoln FEH FoATEE

218)

219)

220)

AL ok 13 AT B ¢ It AlEA AHEEA, https:/www.ccourt.go.kr/site/
kor/stats/selectEventGeneralStats.do).

a8 FAlel ol Teid aaE wElr] flEl 5% Al olsidAARY WA
WHEA O 7 -8 AdS WHESIZU 28 Uit FQ1E ok 7 xS o A3
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<Abstract>

Constitutional Adjudication and Public Opinion
— In Search of Restructuring Korean Constitutional Adjudication
through Deliberation and Dialogue —

Yoon, Sunghyun®

Under the principle of judicial independence, the Constitutional Court has been
traditionally positioned with clear distance from political power, and is far from the
public opinion. However, judicialization of politics is becoming a global phenomenon
and today it gets intensified in Korea as well. The influence of the public opinion over
constitutional adjudication is getting greater that the Constitutional Court of Korea
explicitly cited the public opinion in its decision on constitutionality on Improper
Solicitation and Graft Act and decision on unconstitutionality of adultery. Media
interviews with Justices or analysis of media reports also supports such phenomenon.
The US, the origin of judicial review, has already developed theoretical and objective
research on the influence of the public opinion over constitutional adjudication for
Richard Posner and Barry Friedman as the most representative examples.

It is no longer appreciated for the Constitutional Court to disregard the public opinion
for the sake of judicial independence or to be passive in listening to the public opinion.
The Constitutional Court ought not to be affected by the weather of the day, but will
be by the climate of the era. (words by Ruth B. Ginsburg) Therefore, a new constitutional
theory examining potential influence of the public opinion and its limitation must be
introduced, which will lead to constitutional policy that brings out comprehensive public
sphere on democracy and judicial review through constitutional adjudication.

Selective approach in identifying political significance of the cases must be taken
necessary to ultimately reach to Judicial Deliberation and Constitutional Dialogue. To

perceive all cases equal might in reality, hold back such effort by the Constitutional
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Court. To make this shift, D judicial deliberation should be further forced in the process
of constitutional adjudication, while (2 constitutional dialogue with the legislative and
executive branches is to be encouraged and extended and finally ) various governmental
branches and the people must be invited to public sphere for constitutional issues by

expanding oral arguments and inferring to amicus curiae reports or statements.

Keywords: Constitutional Adjudication, Public Opinion, Deliberation, Judicial

Deliberation, Constitutional Dialogue, Public Sphere



